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An Invitation to Lawyers: 


ou are cordially invited to use the facilities of the Stenographic 
Service Office, which will be maintained in the North Ballroom 
Assembly, on the third floor of the Conrad Hilton Hotel, in 
Chicago, during the annual meetings of the American Bar Asso- 
ciation and the National Conference of Commissioners on Uni- 


form State Laws. 


A staff of expert stenographers will handle your business corre- 
spondence and perform other necessary stenographic assign- 


ments, without charge. 


This complimentary service has been provided at these meetings 
for the past 34 years by the Fidelity and Deposit Company, an 
organization which has specialized in meeting the bonding 


requirements of attorneys since 1890. 


J iostiry AND pd i, ( OMPANY OF Tlaawans 


AFFILIATE: AMERICAN BONDING COMPANY OF BALTIMORE 
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Note Breadth and Depth of Reporting: 


Topical Law 
Reports 


No matter what your interests, no matter what your responsibilities may be, if they concern 
taxation and business law, you will find them well served, effectively and continuingly, 
by one or more of the great family of CCH TOPICAL LAW REPORTS. 


Hour after hour, and day after day, telegraph, telephone, teletype, and fast mail pour 
a steady stream of new laws, amendments, regulations, rulings, decisions, and the like, into 
the editorial offices of Commerce Clearing House. 


Hour by hour, day after day, this vital news, this important factual information, trans- 
formed into efficient working tools, is rushed into the hands of subscribers all over the 


country through pertinent issues of the more than one hundred fifty CCH Reports. 


Thus, Commerce Clearing House Topical Law Reports, by consistently meeting specific 
business and professional needs everywhere, have established a recognized symbol. For 


everywhere now the initials “CCH” mean speed, dependability, and completeness. 
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=® | have received inquiries trom 
many members in recent weeks with 
respect to the position of the Associa- 
tion on the inclusion of lawyers in 
Social 
ire critical of the Association for fail- 


the Security program. Some 


ing to take a vigorous stand in op- 


position and usually express the 
opinion that the lawyers of the coun- 
try are “overwhelmingly opposed to 
Others, 


that the Association has opposed the 


this legislation”. assuming 


legislation question the propriety 
and wisdom of this action. What are 
the facts? 

\t the Midyear 


House of Delegates in 1950 a resolu- 


Meeting of the 
tion was adopted opposing any legis- 


lation designed to bring self-em- 
ployed practicing lawyers within the 
coverage of the Social Security Act. 
\t the Midyear Meeting in 1952 the 
House adopted a resolution provid- 
ing that the “matter of approval or 
disapproval of the inclusion of law- 
Act, as 


proposed in the Lodge Bill 2481, be 


vers under Social Security 
brought before the Association at its 
next annual meeting for discussion 
ind vote”. At the 1952 Annual Meet- 
ing a motion was adopted deferring 
consideration until the 1953 Midyeat 
\leeting. 

At the 1953 Midvyeai 
motion was adopted to lay on the 


Meeting a 


table until the 1953 Annual Meeting 
a resolution reciting that the Associa- 
tion “does not favor the inclusion of 
self-employed lawyers in the Social 
elective o1 


Security program on an 


voluntary basis”. 
At the 1953 


lution was presented in the Assem 


Annual Meeting a res 


The President's Page 


William J. Jameson 


bly designed to reverse the position 
of the Association and approve legis- 
lation to bring lawyers within the 
terms of the Social Security Act. An- 
other resolution proposed that the 
Committee on Unemployment and 
Social Security poll bar associations 
to determine the attitude of lawyers 
The 
adopted the recommendation of the 
that 
resolutions be referred to the Com- 


on this question. Assembly 


Resolutions Committee these 
mittee on Unemployment and So 


cial Security after defeating an 


amendment that “it is the sense of 
this meeting that the Committee on 
Unemployment and Social Security 
give favorable consideration to the 
inclusion of lawyers under the So- 
cial Security program”. 

Upon the recommendation of the 
Board of 


Delegates referred back to the com- 


Governors the House of 
mittee its report recommending re- 
afhrmance of the position taken by 
the House in 1950 with the request 
that the committee report at the Mid- 
year Meeting in 1954 on the desira- 
bility of a voluntary plan of Social 
Security. 

At the 1954 Midyear Meeting the 
Committee on Unemployment and 
Social Security submitted a progress 
report, which was well summarized 
by its chairman, Allen L. Oliver, in 
the July issue of the JournaL. The 
committee’s report to the Annual 
Meeting in 1954 again will recom- 
mend reaffirmance of the Associa- 
tion’s action in 1950 in opposing in- 
clusion of lawyers in the Social Secu 
ity program. 


With respect to the polls ol state 


and local bar associations, as of June 
19, the results were as follows: 
For compulsory 12 
Against compulsory ........ 16 
For 
Against voluntary 12 


voluntary a ches le Oe 


On the basis of the foregoing, the 
ofhcers and Board of Governors did 
not feel justified in authorizing the 
Committee on Unemployment and 
Social Security to appear in opposi- 
tion to the inclusion of lawyers in 
Act. 
conclusion of the majority of the 
Board that 
quired by the House of Delegates. 

The Board authorized the 
Committee to submit to the Senate 


the Social Security It was the 


further action was re- 


has 


Finance Committee a factual state- 
ment summarizing the action of the 
House of Delegates and the results 
of the polls. 

It is not the purpose of this state- 
ment to present the arguments for or 
against Social Security for lawyers. 
The 
Security were well presented by Dean 


arguments in favor of Social 
Larson -of the University of Pitts- 
burgh in the November, 1953, issue 
of the The arguments 


against it were equally well presented 


JOURNAL. 


in the January, 1954, issue of the 
JouURNAL and in Mr. Oliver's excel- 
lent summary in the July issue. 

It cannot be said from the polls 
taken to date that there is any over- 
whelming sentiment on the part of 
the lawyers on either side of this 
question. In Michigan, for example, 
2825 to 1395 in 
On_ the 
hand, a poll taken by the Illinois 

(Continued on page 648) 


the lawyers voted 


favor of inclusion. other 
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of lawyers and their 





clients ‘in 38 states. zh : 
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lawyers Title [nsurance (orporation , 
th 
Operating in New York Slate as (Virginia) Lawyers Title Insurance Corporation - 
Si 
Home Office ~ Richmond, Virginia on 
JOSEPH F. HALL, PRESIDENT * GEORGE C. RAWLINGS, EXECUTIVE VICE PRESIDENT Ww 
R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL * WILLIAM H. BAKER, JR., CHIEF TITLE OFFICER SU 
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NEW ORLEANS * NEW YORK * NORFOLK * PITTSBURGH 
PONTIAC . RICHMOND . ROANOKE . SAVANNAH pe 
SPRINGFIELD (ILL.) * WASHINGTON * WHITE PLAINS * WILMINGTON r 
WINSTON-SALEM AND WINTER HAVEN. 
REPRESENTED BY LOCAL TITLE COMPANIES P; 
IN MORE THAN 160 OTIIER CITIES. ti 
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American the official organ of the 


5 Bar §% American Bar ASSOCIATION 
Association 
Journal Sublioliod agithile 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the prope: 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JouRNAL. 
Chere are no additional dues for memberhip in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
lues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 








August, 1954 * Vol. 40 645 





Bar Association 





American 


Officers and Board of Governors 1953-1954 


HEADQUARTERS OFFICE, 1140 NORTH DEARBORN STREET, CHICAGO 10, ILLINOIS 
WASHINGTON OFFICE, 1406 M STREET, N.W., WASHINGTON 5, D. C. 


President WILLIAM J. JAMESON, Electric Building, Billings, Montana 


Chairman, House of Delegates, DAVID F. MAXWELL, Packard Building, Philadelphia 2, Pennsylvania 


Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 
Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 
Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


{ The President, 


| The Chairman of the House of Delegates, 


| 
Ex Officio J 


| The Secretary, 


| The Treasurer, 


| 
| Rosert G. Storey, Last Retiring President, Republic Bank Building, Dallas 1, Texas 


| Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


First Circuit 

Second Circuit 
Third Circuit 
Fourth Circuit 


Fifth Circuit 


ALLAN H. W. Hiceins, 84 State Street, Boston 
9, Massachusetts 

Cyrit CoLeMAN, 750 Main Street, Hartford 3, 
Connecticut 

P. WaRREN GREEN, Public Building, Wilming- 
ton, Delaware 

Rosert T. BARTON, JR., Mutual Building, Rich- 
mond 19, Virginia 

LeDoux R. Provostry, Guaranty Bank and Trust 
Company Building, Alexandria 1, Louisiana 





Board of Editors, American Bar Association Journal, listed on page 684 


Advisory Board of the Journal 


WALTER P. ARMSTRONG, JR. Memphis, Tennessee 


REX G. BAKER 
HOWARD L. BARKDULL 
WALTER M. BASTIAN 
E. DIXIE BEGGS 

F. W. BEUTLER 
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Houston, Texas 
Cleveland, Ohio 
Washington, D. C. 
Pensacola, Florida 

Taos, New Mexico 
Stanford, California 

San Francisco, California 
Pittsburgh, Pennsylvania 
Colorado Springs, Colorado 
Aberdeen, South Dakota 
Wytheville, Virginia 
Hartford, Connecticut 
Topeka, Kansas 

New York, New York 
Phoenix, Arizona 

San Francisco, California 
San Francisco, California 
New Orleans, Louisiana 
Brattleboro, Vermont 
Atlanta, Georgia 
Richmond, Virginia 
Boston, Massachusetts 
Urbana, Illinois 
Providence, Rhode Island 
Louisville, Kentucky 
Philadelphia, Pennsylvania 
Boston, Massachusetts 
Seattle, Washington 
Cambridge, Massachusetts 
Ann Arbor, Michigan 
Sheridan, Wyoming 
Rensselaer, Indiana 

St. Louis, Missouri 
Chicago, Illinois 

San Francisco, California 
Portland, Oregon 


Sixth Circuit 
Seventh Circuit 
Eighth Circuit 


Ninth Circuit 
Idaho 
Tenth Circuit 


JOHN H. MAHON 
CLARENCE E. MARTIN 
WILLIAM LOGAN MARTIN 
\. L. MERRILL 

FREDERIC M. MILLER 
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R. DEAN MOORHEAD 
EMORY H. NILES 
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D. RAY OWEN, JR. 

BEN W. PALMER 

KURT F. PANTZER 
FRANKLIN E. PARKER, JR. 
JOHN J. PARKER 
WILLIAM POOLE 
HAROLD L. REEVE 
CHARLES S. RHYNE 
CARL B. RIX 

PEARCE C. RODE 

JOHN C. SATTERFIELD 
WHITNEY NORTH SEYMOUR 
JAMES C. SHEPPARD 
THOMAS L. SIDLO 
SYLVESTER C. SMITH, JR. 
ROBERT G. STOREY 
LESTER D. SUMMERFIELD 
LANE SUMMERS 

A. W. TRICE 

ROBERT B. TUNSTALL 
GEORGE H. TURNER 
HARRISON TWEED 
ARTHUR T. VANDEBILT 
ROBERT N. WILKIN 
EDWARD L. WRIGHT 
LOYD WRIGHT 

LOUIS E. WYMAN 


DONALD A. FINKBEINER, 
ing, Toledo 4, Ohio 
RICHARD P. TINKHAM, Calumet Building, Ham 
mond, Indiana 
HERBERT G. NILLEs, 
North Dakota ' 
A. L. Merritt, Carlson Building, Pocatello, 


Ross L. MALONE, JR., Roswell Petroleum Build 
ing, Roswell, New Mexico 
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The Proof of the Pudding 


Jerry Giesler, the well known California Lawyer, tells 
the following story on himself in his reminiscences of an inter- 
esting career. It occurred in a criminal trial. 


Let's quote Jerry's own words; ‘The District Attorney 
finished the case and | looked at him. He was another good 
lrishman named Jim Hogan. ‘Your Honor, | said, | am 
really surprised the District Attorney of this County put the 
people to the expense to prosecute this poor man. Here is a 
case, Your Honor, identical with his. In every fact identical, 
and there is no crime. 


So, His Honor said, ‘What have you to say about this, 
Mr. Hogan?’ Mr. Hogan got up and said, ‘Your Honor, just 
one thing. This case Mr. Giesler read, is an Appellate Court 
case. You know, Your Honor, the Supreme Court reversed 
that case. 


Well, so help me, that is the truth. | ought to be ashamed 
to admit it possibly, but | was just a youngster. The judge 
was a swell fellow, now Chief Judge Paul J. McCormick of 
the United States District Court in southern California. He 
said, ‘We'll adjourn.’ He spoke to the bailiff, who came to 
me and says, ‘Jerry, the judge wants to see you.’ 


| went in and he said, ‘Jerry, you have learned a lesson. 
Always Shepardize your case—always.’ And so | want to tell 
you | have two Shepard Citators. One at home and one at 
the office, and to this day | still personally Shepardize every 
case that | submit to a court or in a brief or anywhere else, 
because that taught me such a terrific lesson." 


From San Francisco Recorder of August 16, 1949 


Shepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1954 by Shepard's Citations, Inc. 
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(Continued from page 643) 


State Bar Association, in which 
2770 ballots were returned, resulted 
as follows: 
For compulsory inclusion 753 
Against compulsory inclusion 1450 
For voluntary inclusion 100] 
Against voluntary inclusion 108 | 
On the same questions the Wis- 
consin lawyers voted as follows: 


For compulsory inclusion 349 
Against compulsory inclusion 510 
For voluntary inclusion 647 
Against voluntary inclusion 247 


Other polls and resolutions adopt- 
ed by various state and local associa- 
tions simply confirm a sharp division 
in our own ranks on this question. 

It should be made clear that the 
Association has consistently support- 
ed legislation of the type of the 
Jenkins-Keogh bill permitting tax 


exemption of a percentage of earn- 


ings if placed in a retirement fund 
in trust for old age. We feel that this 
legislation is highly desirable and 
would be of distinct benefit to law- 
yers irrespective of the ultimate ac- 
tion on Social Security. 

During the year I have had the 
privilege of visiting state and local 
bar associations and law schools in 
thirty-eight states. I am continually 
amazed at the breadth, scope and 
magnitude of the work of the organ- 
ized Bar and increasingly impressed 
with the importance of a co-ordinat- 
ed program among all associations. It 
has been an exceedingly interesting 
and pleasant year, but I shall be most 
happy to rejoin the ranks and serve 
next year under the able leadership 
of my successor, Loyd Wright. 

In this final page of the current 
Association year I wish to record my 
deep gratitude for the excellent co- 


operation I have received through 
out the year from the officers, Board 
of Governors, headquarters, staff, 
state and local associations, and the 
members generally. The committees 
of the American Bar Foundation 
working on the construction and fi 
nancing of the new Center in partic 
ular have given unstintingly of thei 
time to the end that the building 
might be completed and dedicated 
debt free at the Annual Meeting on 
August 19. On July 5 contributions 
received at headquarters and in the 
hands of state directors totaled ap- 
proximately $1,400,000, leaving 
$100,000 to be raised by August 15. 

5029 applications for membership 
were received during the fiscal yeai 
ending July 1. Congratulations and 
thanks to the Membership Commit 
tee, the Junior Bar Conference, and 
all others who joined in attaining 


our goal. 
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ie Gasiest Way 










LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


To get up-to-the-minute information 
on a state's requirements covering 
incorporation, qualification, merger, 
amendment, dissolution, withdrawal 
and other corporate filings call or 
write to the nearest office of The 
Corporation Trust Company or CT 
Corporation System. You will find 


one in each of the above listed cities. 





(ae Lawyers Only. Without Charge. (tt Chae. 








Our fourth reprinting of 
this useful pamphlet 
Price 50 cents 


Copies may be secured 


from 


AMERICAN BAR 


ASSOCIATION JOURNAL 


1140 North Dearborn Street 
Chicago 10, Illinois 
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We got paid 
$122,500 although 
our factory was idle! 
How Hartford Business Interruption 


Insurance paid off during our 
five-month shutdow 


(Based on Company File #TC-51- 


A fire at our main clothing factory 
snarled our entire operation. 

We couldn’t use the building until 
extensive repairs were made. And 
we couldn’t find another that could 
be used temporarily. We had no 
choice but to remain idle. 

Many of our expenses, of course, 
went right on. Frankly, | wonder if 
we could have met them all with- 
out Business Interruption, Insur- 


Year in and 


n 
1087) 


ance. It paid us $122,500 between 
the time of the fire and the date we 
got rolling again. 

° . ° 
Weeks or months of enforced idleness 
need not play havoc with the finances 
of any client of yours. 

As you've just seen, there is a prac- 
tical way to avoid a crippling loss of 
income when fire causes a temporary 
shutdown. Windstorm, explosion, riot 


year out you'll do well with the H f d 
artior 


and other insurable hazards can also 
be covered by Hartford Business 
Interruption Insurance. 

Suggest that your clients look into 
this important and moderately-priced 
form of “income protection.” For 
complete details, have them call their 
Hartford Fire Insurance 
Company Agent, or their 
insurance broker. 





Hartford Fire Insurance Company * Hartford Accident and Indemnity Company 


Hartford Live Stock Insurance Company 


° Hartford 15, Connecticut 
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Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or 


views expressed in any communication. 





Supports Position of 
Professor Atkinson 


® Although I have not been a mem- 
ber of the Association for more than 
a minor fraction of the time that Mr. 
Thomas E. Atkinson has, neverthe- 
less I wish to speak out strongly in 
support of the position taken by 
him as expressed in his letter pub- 
lished in the June, 1954, issue of the 
JourNaAL. I know that many other 
members share these views. 

The proper function of a profes- 
sional association clearly is to con- 
cern itself with problems and _poli- 
cies that are professional in nature. 
There is certainly a borderline area 
in which lie a number of matters 
which may be considered either pro- 
fessional or purely public so far as 
their primary character is concerned. 
Still it clear 
that there is also a very large area 
in which there are whole categories 


seems unmistakably 


of problems that are political and 
public in nature, and of no more 
concern to the bar association than 
to any other group of organized citi- 
zens. 

Since the bar association is, and 
in order to be a professional organi- 
zation must be, composed of mem- 
bers of the profession with the most 
varying and divergent views on mat- 
ters of public policy, it seems emi- 
nently improper for the Association 
to take an official position on matters 
that are primarily political or that 
involve issues of public policy on 


which there may be partisan or per- 
sonal differences of viewpoint. 

Certainly no one would dispute 
that it would be the extreme of im- 
propriety for the Board of Governors 
to declare that the American Bar As- 
sociation was in favor of the election 
of the presidential candidate of one 
major party as opposed to the candi- 
date of the other. There is no more 
excuse for the Association to be com- 
mitted to a position on such political 
matters as statehood fo1 
Alaska. 

I agree 


Hawaii or 


Mr. Atkinson 
concerning the proper function of 
the JourNAL. There is today fai 
too little scholarly interest in the 
principles of law of the sort that are 
and must be fundamental to the pro- 


also with 


fession if it is to remain professional. 
The function of a professional jou 
nal is, or should be to publish arti- 
cles of professional interest. Polemics 
in favor of one or another political 
candidate, or on the 
other 


side or 
the middle) of 
political issues or matters of public 


one 
(or even in 


policy which are not of peculiar con- 
cern to the profession are not only 
improper in a professional journal 
but prevent the publication of arti- 
cles that are of technical and pro- 
fessional relevance. 

There can be little question that 
it is more exciting, and probably 
more interesting to most people, to 
engage in heated political argument 
than to engage in sober and scholar- 
ly examination of technical or pro- 
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fessional problems. It is also much 
easier to dispose of disputes by au- 
thoritarian fiat than by the slow and 


painful process of judicial inquiry 
and determination under due proc- 
ess. Fortunately, however, the legal 
profession is dedicated to the latter 
alternative. In order to maintain 
this dedication it is obvious that it 
must, in its professional concern, al- 
so be dedicated to the sober and 
scholarly study of the problems in- 
volved in due process as against the 
popular and heated political polem- 
ic, however much more exciting the 
latter may be. 

Consequently when the Board of 
Governors takes a position on what 
is essentially a political matter, and 
when the JouRNAL publishes articles 
which are essentially partisan in 
their political nature (regardless of 
the merits of the specific issue in- 
volved), they are doing a disservice 
to the ideals for which the profession 
and the Association stand. 

LEE LOEVINGER 


Minneapolis, Minnesota 


The President Replies 
to Professor Atkinson 


®" President Jameson has written a 
reply to Professor Atkinson, explain- 
ing the Association's attitude on the 
problem raised by the Professor's 
letter. The President's letter, printed 
below, answer Mr. 
Loevinger, at least in part. 

® The problem of determining to 


serves also to 


what extent the Association should 
concern itself with public as distinct 
from legal questions has, of course, 
the 

seventeen 


troubled Association for many 


years. In years in the 
House of Delegates | recall a point 
of order being raised many times. 
Ordinarily those in favor of the par- 
ticular proposal took the position 
that it was within the jurisdiction 
of the Association, with those oppos- 
ing the proposal taking the contrary 
position. In any event, in 1949 the 
purpose clause of the Constitution 
was amended to include among the 
objects “to uphold and defend the 
the United States 
(Continued on page 652) 
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Views of Our Readers 


(Continued from page 650) 

and maintain representative govern- 
ment” and “.. . to apply its knowl- 
edge and experience in the field of 
the law to the promotion of the 
public good”. While these objectives 
do not in themselves solve the prob- 
lem, they have justified the consider- 
ation of problems which were clearly 
outside the jurisdiction of the As- 
sociation under the original Consti- 
tution. 

In the first paragraph of your 
letter to the JouRNAL you refer to 
the action taken by the House of 
Delegates endorsing statehood for 
Hawaii and the treaty amendment. 
You state you would have made the 
same objection “if the Board's reso- 
lutions had been the other way in 
each case”. No doubt the reference 
to the Board was inadvertent, but 
it does suggest a common failure to 
distinguish between action by the 
House of Delegates and the Board 
of Governors. 

I do not believe you will find any 
instance where the Board of Gover- 
nors has taken action which would 
commit the Association on contro- 
versial questions of the type referred 
to in your letter. Action on such 
questions has always been taken by 
the House of Delegates. The House 
of Delegates at present is composed 
of 222 members. Of that group 115 
are made up of state and local bar 
association and affliated legal group 
delegates, together with the Attorney 
General and Solicitor General of the 
United States and many others ex 
officio. The remaining 107 represent 
state delegates, Assembly delegates, 
past presidents and chairmen of the 
House of Delegates, the officers and 
Board of Governors of the Associa- 
tion and section delegates of the 
Bar 
think, a truly representative organ- 


American Association. It is, I 
ization. 

It has been my observation that 
when state and local bar associations 
have taken any action on a question, 
their representatives follow such ac- 
tion. Otherwise they no doubt use 
their own judgment, the exercise of 
which ordinarily 


would include a 


consideration of the wishes of their 
constituents in much the same man- 
ner as Senators and Representatives 
in Congress. 

At the Midyear Meeting of the 
House of Delegates two jurisdiction- 
al questions were raised. The first 
was a proposal of the Section of 
Mineral Law with respect to the dis- 
position of public lands. This came 
before the Board of Governors, and 
the Board took the position that it 
was outside the jurisdiction of the 
Association. By a divided vote this 
position was sustained in the House 
of Delegates. 

The question of statehood for 
Hawaii came up in the form of a 
resolution floor of the 
House and was not considered by 
the Board of Governors. Prior to the 
1949 amendment the Chairman of 


from the 


the House had ruled that this ques- 
tion was outside the jurisdiction of 
the Association, and the House had 
sustained that ruling. It was the 
position of the Committee on Draft, 
to which the resolution was referred, 
that the amendment to the Consti- 
tution permitted consideration of 
this problem. I think this conclusion 
was correct, but I agree with you that 
there is a question with respect to 
the propriety of the Association's 
taking action on this question. 
With respect to the Bricker 
Amendment, I feel that the objec- 
tives of the Association clearly permit 
its consideration and action by the 
House of Delegates. Again, I should 
emphasize that this action was taken 
by the House and not by the Board 
of Governors. I find also that it has 
been considered by many state and 
lecal bar associations and that in 
every instance the lawyers have been 
divided regardless of the position 
taken by their respective associations. 
I cannot help feeling also that 
entirely apart from the ultimate de- 
cision on this question, there has 
been substantial value in the 
yers and the public alike giving con- 
sideration to the effect of treaty law 


law- 


and executive agreements. 
Moreover, it has been my observa- 

tion that in both the American Bar 

Association and state and local asso- 
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ciations there has been an able and 
intelligent presentation of both sides 
of the question. That is true also of 
the American Bar Association Jour- 
nal and various publications of state 
bars which I have had the opportu- 
nity to read this year. 

You may be sure I appreciate very 
much your views on the general 
question raised in your letter. I have 
found, particularly on two or three 
occasions where my presentation has 
been in the form of questions and 
answers, a decided difference of opin- 
ion on the extent to which the Asso- 
ciation should take a position on 
public as distinguished from strictly 
legal questions. In particular, in a 
discussion in Los Angeles a few 
months ago one member took the 
position set forth in your letter, 
while another argued most vigor- 
ously that it was the duty of the Bar 
to act on public questions. Certainly 
it is a problem which deserves the 
consideration of the members of the 
Association. 

WILLIAM J. JAMESON 


Foreign Lawyers Need 
American Law Books 


® Two years ago I was in Japan, the 
Philippines, Formosa, Thailand, 
Burma and Indonesia. Last year | 
was in India, Pakistan and Ceylon. I 
was sent there by the U. S. State 
Department under a leader grant to 
visit with lawyers and judges, with 
the idea of establishing friendly rela- 
tions between the legal profession of 
those countries and America. 

These people are hungry for Amer- 
ican law books. 

They are just starting on the path 
of constitutional government under 
written constitutions. Their consti- 
tutions are in many respects remark- 
ably like ours and have obviously 
been written after a study of our in- 
struments. For instance, in a publica- 
tion about India sent from the In- 
dian Embassy in Washington is this 
statement: “The preamble to the In- 
dian Constitution bears a striking 
resemblance to the Declaration of 

(Continued on page 653) 
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Continued from page 652) 


Rights of the American Constitu 
tion.”” The Indonesians say their con- 
stitution was “modeled after the 
American document”. 

I was told in India that decisions 
of our courts are constantly being 
cited there on constitutional ques- 
tions. 

Since I returned I undertook to 
persuade some of the foundations to 
furnish law books to the bar associ 
the Orient. I 


itions and courts of 


have secured some books for that 
purpose. 
I am convinced that many law 


offices in the United States have du 
plicates of standard encyclopedias 
ind texts and that likewise there are 
in the offices books dealing with con 
stitutional law and its development. 
These books that are gathering dust 
on the shelves of America could be 
put to use in the Orient, and if made 
available, would be used. I am writ- 
ing you this letter, frankly, with the 
suggestion that you publish refer- 
ence to it advising lawyers that if 
they have books they are willing to 
send, they tell me what they have 
and I shall be glad to give them the 
addresses of courts, schools and bar 
associations that would appreciate 
them. I am prompted to make that 
statement by the fact that during the 
intervening months since I was in 
had 
from lawyers and judges in many 


these countries I have letters 
of these countries asking for books 
on American law. 

Their economic level makes it 
difficult for them to buy them. Amer- 
ican books cost a lot in foreign coun- 
tries. Even if they had funds that 
could be used for that purpose, there 
is the question of international ex- 
change and limitations on money 
that can be sent out of their coun- 
tries. 

The lawyers of America can do a 
great job if they will make available 
to men of our profession in the Ori- 
ent the means of understanding the 
how and why of our laws. If you 


wish, I could write a brief article on 








that it be 
handled in this informal way. 


it, but it may be better 
Rosert G. SIMMONS 


Supreme Court 
Lincoln, Nebraska 


Dean Griswold and 
the Fifth Amendment 


® I have read “The Fifth Amend- 
An Old and Good Friend” 
by Erwin N. Griswold, Dean of the 


ment: 


Harvard Law School, in the June 
number of the JOURNAL. 
There is no occasion for Dean 


Griswold to labor the point that the 
Fifth Amendment is sound for, of 
course, it should be retained. 

The Dean knocks down his “straw 
man” and triumphantly asks—“Can 
there be any doubt that the claim is 


legally proper?” I answer “Of course 


not!” 

But what of the moral position of 
such a “teacher”? Why did he not 
answer frankly and refuse to hide 
the Fifth Amendment? So, 
too, if questioned about others, if 
they were also innocent their cases 


behind 


would be the same. 

It is useless to discuss the Dean’s 
hypothetical cases except to make 
some of us who are not in academic 
wonder how the academic 
authorities deal with such “‘teachers’’. 
The late Senator Taft was sound in 
saying that socialism and commu- 


circles 


nism as forms of government should 
be studied in political courses at 
educational institutions just as other 
forms of government should be. But 
how can teachers be so lacking in 
sound sense as not to understand the 
Cominform, which is a conspiracy 
to conquer the world by force under 
the guise of advocating a political 
form, i.e., communism? If they are 
successful, the states of the free 
world, including the United States, 
will become satellites like Poland, 
Czechoslovakia and Hungary. 

Congressional committees have re- 
ceived much criticism from academic 
circles. What effect, if any, has the 
work of these committees had on 
helping the academic authorities see 
more clearly the peril which exists 
and do something about it so far as 
the teaching staff is concerned? 





In considering the cases of teachers 
by educational authorities the Fifth 
Amendment is not involved, but only 
the question of whether the particu- 
lar teacher is unpatriotic and a dan- 
ger to his own country. Academic au 
thorities will neglect this matter to 
their peril. 

WALTER H. Buck 


Baltimore, Maryland 


A Retreat from 
the Constitution? 


#1 want the 
JOURNAL for publishing the article 
by Ralph S. Brown, Jr., in the May 


issue. With all of its virtues, no one 


to congratulate 


could call the American Bar Associa- 
tion a very democratic organization. 
I love it very much, and both law- 
vers much 
worse off without it. However, I do 


and laymen would be 
wish it would sometime look with a 
jaundiced and skeptical eye on the 
proposals that are more totalitarian 
than democratic. 

Both the Bricker Amendment and 
the ruling that a lawyer who invokes 
the Fifth Amendment should not be 
allowed to practice betray a retreat 
from the constitutional protections. 


HERBERT JOHNSON 
Atlanta, Georgia 


Another Comment on 

Professor Brown's Article 

= Allow me to express my apprecia- 

tion of Professor Brown’s article on 

“Lawyers and the Fifth Amendment: 

A Dissent” in the May issue of the 

JOURNAL. 
It is all 

the temptation to assume the worst 


too easy to succumb to 
of those who stand on their legal 
right not to speak. As lawyers, we 
should know better, and Mr. Brown's 
discussion points up what we often 
forget: that the Fifth Amendment is 
designed to protect the innocent as 
well as the guilty. The same is true 
of the statute of limitations, and I 
have not yet heard it said that a 
lawyer who pleads that statute when 
charged with a crime should be dis 
barred. 
SPURGEON AVAKIAN 

Oakland, California 
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The American Bar Center: 


We Have Built a Cathedral 


by Roy E. Willy - of the South Dakota Bar (Sioux Falls) 


® In connection with the forthcom- 
ing Annual Meeting of the Associa- 
tion in Chicago, plans have been 
made by the President and the 
Board of Governors for a formal 
dedication on Thursday, August 19, 
of the two buildings which comprise 
the American Bar Center. As this 
article is in the course of prepara- 
tion, the progress reports from the 
architects and from the general con- 
tractor indicate that the two build- 
ings substantially com- 
pleted, the grounds landscaped and 
the offices furnished at the time of 
our Annual Meeting. Toward this 
goal, the members of the Executive 
Committee and of the Committee 
on Plans, Specifications and Con- 
struction of the American Bar 
Foundation have labored long and 
diligently in order that the members 
of the Association in attendance at 
the Annual Meeting might have an 
opportunity to visit a completed Bar 
Center and participate in its dedi- 
cation. 

Appropriate and fitting ceremo- 
nies are being planned for the dedi- 
cation, all of which are fully de- 
scribed in the program for the An- 
nual Meeting. Chief Justice Warren 
will deliver the main address and 
the ceremonies will be attended by 
a host of dignitaries including mem- 
bers of the United States Supreme 
Court and of the federal circuit and 
district courts. In attendance also 


will be 


will be the majority of the Chief 
Justices of the forty-eight state 
courts of last resort, whose Confer- 
ence of Chief Justices will be in 
session at the time of the Annual 
Meeting of the Association. Present 
also will be deans from many of the 
law schools of the country, leaders 
of the American Bar Association— 
including its House of Delegates— 
and many other distinguished mem- 
bers of our profession. It promises to 
be a truly noteworthy occasion and 
one of great significance to the mem- 
bers of the American Bar Associa- 
tion, through whose individual ef- 
forts and by means of whose finan- 
cial support the American Bar Cen- 
ter has been made possible. 

Title to the property upon which 
the American Bar Center stands was 
donated by the University of Chicago 
to the American Bar Foundation, an 
Illinois corporation created by au- 
thority of the House of Delegates. 
The officers and directors of the 
American Bar Foundation are iden- 
tical with the officers and directors of 
the American Bar Association, there- 
by giving proper insurance against 
any future conflict in interest be- 
tween the two organizations. The 
American Bar Center is located di- 
rectly across the Midway from the 
Rockefeller Chapel of the University 
of Chicago. The site consists of a 
frontage of 380 feet on the south side 
of East 60th Street, lying between 



























Woodlawn and University Avenues, 
and extending 180 feet south to an 
alley. The Center consists of two 
main buildings. The first of these 
is the Administration Building, 
which is located at the northwest 
corner of the site and is set back 
about 30 feet from the property line 
on both University Avenue and East 
60th Street. The Administration 
Building is connected with the Bar 
Research Center by a wing. The ex- 
terior design of both buildings is dig- 
nified and monumental. They are 
faced with Indiana limestone and 
the entrance steps to both buildings 
are dark gray granite. 

On the north parapet at the en- 
trance to the Administration Build- 
ing is carved an inscription taken 
from Article I of the Constitution 
which states the purposes and objects 
of the Association. Approaching 
the entrance one can read: “To up- 
HOLD AND DEFEND THE CONSTITUTION 
OF THE UNITED STATES, MAINTAIN REP- 
RESENTATIVE GOVERNMENT, ADVANCE 
THE SCIENCE OF JURISPRUDENCE, PRO- 
MOTE THE ADMINISTRATION OF JUSTICE 
AND THE UNIFORMITY OF LEGISLATION, 
UPHOLD THE HONOR OF THE PROFES- 
SION OF LAW, PROMOTE THE PUBLIC 
coop.” At the right of the south en- 
trance to the Administration Build- 
ing is an inscription from Daniel 
Webster: “THE LAw: IT HAS HONORED 
US, MAY WE HONOR IT.” Over the east 
window of the lounge on the exterior 
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The American Bar Center 


of the Administration Building is a 
quotation from Theodore Roosevelt: 
“EVERY MAN OWES SOME OF HIS TIME 
TO THE UPBUILDING OF HIS 
In the interior over the en- 


trances to the lounge and the Board 


PROFES- 


, 


SION.” 


of Governors’ room off the main lob- 
by on the first floor is carved an in- 
scription from George Washington: 
““THE ADMINISTRATION OF 
THE FIRMEST PILLAR OF GOVERNMENT.” 


JUSTICE Is 


Equally appropriate inscriptions 
have been provided for the Bar Re- 
search Center. Over the entrance is 
a quotation carved from the dedica- 
tion speech made by Justice Jackson 
when the cornerstone was laid in No- 
vember, 1953. It reads: ‘““A CATHEDRAL 
TO TESTIFY TO OUR FAITH IN THE RULE 
oF LAW.” Flanking the entrance to 
the Bar Research Center is a quota- 
tion from William Pitt: “WHERE 
LAW ENDS TYRANNY BEGINS,” and one 
from Thomas Jefferson: “EQUAL AND 
EXACT JUSTICE TO ALL MEN.” On the 
south wall of the lobby inside the 
Research Center is carved a quota- 
tion from John Milton: “GIvE ME 
THE LIBERTY TO KNOW, TO THINK, TO 
BELIEVE, AND TO UTTER FREELY, AC- 
CORDING ABOVE 
ALL OTHER LIBERTIES.” The various 
committees and groups which partic- 
ipated in the selection of these in- 
scriptions sought to express therein 
the purpose, the aims and the objec- 
tives of the work which will, be con- 


TO MY CONSCIENCE, 


ducted by the Association in the Ad- 
ministration Building and the aims 
and objectives sought to be achieved 
through the Bar Research Center. 
On the first floor in the main lob- 
by is an Honor Roll, which provides 
space for the names of lawyers and 
others who have made contributions 
toward the construction of the Cen- 
ter. These are installed on 
hinged panels with suitable illumina- 


names 


tion and will serve as a permanent 
memorial to those whose gifts have 
made possible the construction of 
these buildings. 

Also in the entrance lobby is a me- 
morial panel commemorating distin- 
guished lawyers now deceased, whose 
names have been perpetuated by spe- 
cial gifts made in their memory. In 
both the Administration Building 
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and the Research Center are many 
separate memorials representing gifts 
made in memory of distinguished 
members of our profession whose 
services to the Association, to the Bar 
and to their country have here been 
perpetuated. 

Flanking the main entrance to the 
Administration Building are eight 
sculptured panels. They are symbolic 
in form and commemorate many 
landmarks in legal history, including 
the Mosaic Code, the Code of Ham- 
murabi, the Code of Justinian, the 
Magna Charta, the Constitution and 
the Writ of Habeas Corpus. 

At the north approach to the Bar 
Research Building is located a 50- 
foot aluminum flag pole, and a 20- 
foot by 50-foot reflecting pool has 
been installed in front of the Re- 
search Center. The entire exterior of 
all buildings is floodlighted for the 
purpose of protection against vandal- 
ism as well as for the creation of an 
imposing structure by night. The 
lawn surfaces are watered by an auto- 
matic sprinkler system which is clock 
controlled. The landscaping will not 
be finally completed at the time of 
the formal dedication and the lawn 
area, which has been planted for the 
dedication, is not in permanent form. 

The Administration Building con- 
sists of three stories and a ground 
floor. As both structures are com- 
pletely air-conditioned, the amount 
of mechanical equipment contained 
on the ground floor is extensive. 
There also will be found the mail 
production line, which includes suf- 
ficient duplicating machinery to 
serve not alone the Association prop- 
er but likewise its seventeen Sections, 
various the Bar Re- 
search Center and the affiliated or- 
ganizations that will be housed in 
the Administration Building. The 
various rooms assigned to the mail 


committees, 


production line have been laid out 
so as to insure the utmost in efficiency 
and economy. From the ground floor 
are two passenger elevators sufficient 
in size to provide for moving of all 
articles of furniture as well as larger 
mail cartons. For daily bulk mail, a 
dumb-waiter has also been provided. 

A modern kitchen and a dining 







room have been installed on the 
ground floor. The kitchen has beer 
equipped so as to make it availabk 
for outside catering. Its facilities ar 
sufficient to provide adequately for 
luncheons or dinners smal 

groups, comparable in size to the 

Board of Governors or Section Coun 

cils. The adjoining dining room will 

seat approximately forty people and 

is primarily intended for the use of 

the Association’s staff. 

The main entrance of the Admin 
istration Building faces north on} 
60th Street. On the right as you ente} 
the well-proportioned lobby is the} 
receptionist, who serves as 
switchboard operator. To the left is 
the entrance to the Board of Gov. 
ernors’ room and adjoining lounge 
This room will be dedicated as a me. 
morial in honor of the late Governor 
Nathan L. Miller, of New York, and 
its furniture, fixtures and furnishings 
reflect the generosity of the donors,§ 
who have spared no expense in in-| 
suring that the room will be an out-§ 
standing memorial to the distin- 
guished lawyer to whose memory it 
is dedicated. The table in this room 
is custom made and provides com: 
fortable space for the seating of twen:- 
ty-six people. It has been designed ing 
sections so that the two ends may be 
detached for use in the room and 
adjoining lounge for small recep: 
tions. 


for 


also 


The greater portion of all parti- 
tions throughout both buildings are 
movable and, except for a few perma: 
nent offices, most of the available of: 
fice space can be readily adapted to 
such changed conditions for future 
use as circumstances may from time 
to time require. Also throughout 
both buildings are floor ducts which 
insure adequate outlets for electrical 
equipment of all kinds, irrespective 
of changes made in shifting parti- 
tions and furniture. 

The fact that the American Bar 
Association is national in its scope 
requires that as an organization it 
maintain contact with its members 
through the use of the mails. As a 
result the arrangement of the offices 
of the Headquarters staff, which are 
located on the first floor, is of such 
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The American Bar Center 


a character as to insure the utmost 
in speed, efficiency and economy in 
handling the great volume of mail 
which originates with, or is processed 
by, the staff. The office of the Con- 
troller and Business Manager, the 
Accounting and Purchasing Depart- 
ments and the membership files and 
records are all on this floor. Comfort- 
able and adequate rest rooms are 
provided on each floor throughout 
the entire building and on the third 
floor is a well-furnished first-aid 
room. The passenger elevators, of 
which there are two—one in each 
building—are automatic and _ self- 
serving. 

On the second floor are located 
the administrative offices of the As- 
sociation. Private suites are there 
provided for the President and the 
Executive Director, with adjoining 
rooms for their secretarial staffs. 
Three of these offices are equipped 
with davenports convertible to beds. 
These rooms are equipped with clos- 
ets and bathrooms and can readily 
be converted from daytime use as ol- 
fices into comfortable sleeping quar- 
ters for six people. On the second 
floor are also found the public rela- 
tions office and the office of the Di- 
rector of the Law Student Program. 
There is a conference room adjoin- 
ing to take care of small group meet- 
ings. Offices for the administrative 
assistants who handle meetings, hotel 
reservations and the work of the 
Board of Governors, the House of 
Delegates and their secretarial staffs 
are likewise conveniently located on 
this floor. 

The offices of the AMERICAN Bar 
ASSOCIATION JOURNAL are also on this 
level and are located in the wing 
which connects the two buildings. 
These offices have been arranged to 
meet the needs of the JourNAL staff 
and to provide them with ready ac- 
cess to the administrative offices of 
the Association and to the Director 
of the Research Center, his staff and 
the library. 

The third floor of the Administra- 
tion Building has been reserved for 
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offices for such associated and affili- 
ated groups as the American Bar As- 
sociation is either directly respon- 
sible for or in some way connected. 

The Research Building is connect- 
ed with the Administration Building 
by a three-story wing, the first floor 
of which is an open breezeway. A 
portion of this space will be used for 
parking. There is a three-car heated 
garage and open parking sufficient 
to accommodate twelve cars. 

The ground floor of the Research 
Building is at the present time 
planned solely for storage purposes. 
However, proper facilities have been 
installed so as to permit a broader 
use for other purposes should cir- 
cumstances later so require. 

The entrance to the lobby of the 
first floor of the Research Building 
is in the northwest corner and opens 
to the north. There is a reception 
desk directly off the lobby to the 
south which adjoins the offices of the 
two Assistant Directors of Research 
There is an open corridor running 
the length of the first floor with pri- 
vate offices provided on each side of 
the hall. These offices are intended 
for the use of the individual staffs 
of the various research projects spon- 
sored by the Association or the Foun- 
dation. A passenger elevator is lo- 
cated at the west end of this cor- 
ridor, while stairways are found at 
each end. 

On the second floor is located the 
office of the Director of Research to- 
gether with an adequate conference 
room. The office of the Librarian is 
also on this floor. Here also is found 
a sizable work room, a microfilm 
room and a_ valuable-documents 
room. Finally there is a spacious 
reading room. 

The third floor contains a large 
stack room for the library, two com- 
modious conference rooms, several 
private offices and a stenographers’ 
pool for those using the library. On 
all floors in the Research Building 
will be found comfortable and ade- 
quate rest rooms. 





The American Bar Association and 
the American Bar Foundation have 
already approved several ambitious 
and extensive research projects, the 
preliminary work on which is now 
well under way. Activity in the Re- 
search Building has only been de. 
ferred pending completion of the 
building. The first catalogue pub- 
lished by the Center lists a large 
amount of valuable research material 
which has already been offered to the 
research library. 

The American Bar Center is now 
a reality even though, as this is writ- 
ten, the current field report from the 
general contractor contains a pes- 
simistic bulletin stressing, at the 
moment, the shortage of lathers. 
However, barring unforeseen con- 


tingencies, the building should be § 


ready for dedication and occupancy 
at the time planned. 

The plans, interior decorations 
and furnishings for the American 
Bar Center are the work of Hola- 


bird & Root & Burgee, architects 


and engineers, and their competent 
staff, of Chicago. The general con- 
tract was the responsibility of the 
Turner Construction Company. The 
architects and the general contrac 
tor, as well as the subcontractors, 
were all impressed with the monu- 
mental character of the project and 
they have all done their part in mak- 
ing the American Bar Center not 
only a useful, functional structure 
but also one of monumental propor- 
tions. 

The officers, members of the Board 
of Governors and the many commit 
tees who have had a part in the plan- 
ning, building and financing of this 
project can well be proud of the re- 
sults produced by their joint efforts. 
The American Bar Center is not only 
a monumental structure, it is truly 
a monument to the American Bar As- 
sociation and the legal profession. Its 
completion and occupancy will in- 
sure that the Association can more 
adequately and fully carry out its 
responsibilities to the Bar, to the 
public and to the nation. 
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The New Supreme Court Practice: 


A Summary of the New Rules 


by Frederick Bernays Wiener + of the District of Columbia Bar 


* On April 12, the Supreme Court adopted Revised Rules of Practice. The 
new Rules became effective July 1 and constitute a substantial revision of 
practice before the Court. Mr. Wiener summarizes the most important provisions 


of the new Rules in this article. 





® Since July 1 of this year, the prac- 
tice of the Supreme Court of the 
United States has been substantial- 
ly simplified—and hence changed. 
Chis paper sets forth, for the guid- 
ance of the practitioner, the major 
aspects of the changes made by the 
new Rules in the fields of most gen- 
eral interest—the new appeal proce- 
dure, the simplified certiorari pro- 
cedure and the new provisions gov- 
erning briefs and arguments on the 
merits.} 


The New Appeal Procedure 


rhe complicated process that made 
taking an appeal to the Supreme 
Court such a tedious chore, a proc- 
ess long since abolished everywhere 
else in the federal judicial system, 
counsel 
can now take an appeal to the na- 


has been abandoned, and 
tion’s highest tribunal by preparing 
simply two documents: a notice of 
ppeal and a jurisdictional state- 
ment. 

Here are the successive steps to be 
taken: 

1. The notice of appeal, pre- 
scribed by Rule 10(2) and illustrated 
n the Appendix to the Rules, con- 


ists of three parts: The notice it- 


self, a designation of record and a 
statement of the questions presented 
by the appeal. 

If the appeal is taken from a fed- 
eral court, the notice of appeal must 
be filed, within the appeal time, 
with the clerk of the court from 
which the appeal is taken; if from a 
state court, then with the clerk “of 
the court possessed of the record”. 
Rule 10(3). In most states, that 
would be the highest court of the 
state, but in the remittitur jurisdic- 
tions, it would be the trial court 
(e. g.. New York Supreme Court, 
not Court of Appeals; Massachusetts 
Superior Court, not Supreme Judi- 
cial Court). 

The notice of appeal is the only 
document that the appellant files be- 
low. 

The advantage of taking an ap- 
peal by filing a single paper is of 
course obvious, the other features 
of the new tripartite document may 
require a word of explanation. 

(a) By requiring a simultaneous 
designation of record, the inevitable 
delay incident to filing a second pa- 
per “promptly” (F. R. Civ. P., Rule 
75 (a)) is eliminated. No complica- 
tion results. If the appeal is from 


the highest court of a state, the con- 
tents of the record on appeal will al- 
ready have been settled. If the ap- 
peal is from a federal district court, 
the unsettled portions can be desig- 
nated in bulk, as it were, simply as 
“Transcript of the Testimony”, be- 
cause the eliminations incident to 
printing need not be made unless 
and until the Supreme Court has 
decided it will hear argument; the 
record need not be printed until 


then. Rule 17. 
(b) By requiring a statement of 
points, the appellee will know 


whether a cross-designation is needed 
and to what extent. The caution for 
the appellant at this juncture is that 
he cannot thereafter add to or 
change the substance of his points. 
Rules 15(1)(c) (2), 40(1)(d)(2). This 
means an end, as a practical matter, 
to the practice of filing a notice of 
appeal for delay only; the appellant 
must have decided to go ahead; and 
it may be ventured that few lawyers 
will be ready to draft the notice of 
appeal required by the new Rules 
unless the appellant has tangibly im- 
plemented that decision. 

2. The appellee has twenty days, 
subject to extension for good cause 
shown, to file a cross-designation of 


1. A more elaborate article by the present 
writer, detailing the obsolescence of the Court's 
old Rules, outlining the history of Supreme Court 
Rules generally, and discussing the new practice 
in all its aspects, will appear in a fall issue of 
the Horvard Law Review. 
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record. Rule 12(1). That is the only 
paper the appellee files below. 

3. It then becomes the duty of the 
appellant to docket the case, within 
sixty days after the filing of the notice 
of appeal (subject to extension for 
good cause shown) by filing in the 
Supreme Court the certified record 
together with forty printed copies 
of his jurisdictional statement. Rule 
13. 

The appeal is then perfected, sub- 
ject to the entry of an appearance by 
counsel for the appellant and pay- 
ment of the $100 docket fee. 

4. The contents of the jurisdic- 
tional statement are prescribed in de- 
tail by Rule 15. But counsel should 
bear in mind that it is not sufficient 
simply to comply with formal req- 
uisites. He must make an affirma- 
tive showing that “the questions 
presented are so substantial as to re- 
quire plenary consideration, with 
briefs on the merits and oral argu- 
ment, for their resolution”. Rules 
15(1)(e), 15(1)(f). In other words, 
the argument portion of the juris- 
dictional statement is very much like 
the argument portion of a petition 
for certiorari: it must stress the im- 
portance of the case.* 

5. If for any reason the appellant 
has failed to perfect his appeal either 
party may 
low, to 


the court be- 
(Rules 14(1), 
14(2)), and if for any reason the 
lower court denies the motion, the 


move, in 
dismiss it 


appellee may clear the record by re- 
sort to the docket-and-dismiss pro- 
cedure in the Supreme Court. Rule 
14 (3). 

6. Assuming, the 
ap- 
the 
latter's remedy is the filing, in the 
Supreme Court in printed form and 


that 
appeal is duly perfected, but in 


however, 


pellee’s view is insubstantial, 


not in the court below in typewrit- 
ten form as heretofore, a motion to 
to affirm, 
grounds for which are spelled out 
in Rule 16 (1). The time for such a 
motion has been extended to thirty 


dismiss or a motion the 


days from receipt of the jurisdiction- 
al statement, to correspond to the 
time for filing a brief in opposition 
to a petition for certiorari. 

7. If such a motion is filed, then 


the appellant has twenty days to file 
a brief opposing the motion. Rule 
16(3). 

8. Thereafter, the Court will ente1 
an appropriate order, either noting 
probable jurisdiction, postponing 
consideration of the question of ju- 
risdiction to the hearing of the case 
on the merits, affirming the judg- 
ment below, or dismissing the ap- 
peal. If the order is in either of the 
first two forms, the parties proceed 
to designate the portions of the rec- 
ord to be printed (Rule 17), and the 
case will be argued. If, on the other 
hand, the order affirms the judgment 
appealed from or dismisses the ap- 
peal, the lawsuit is over. 


The New Certiorari Procedure 


The salient feature of the new Rules 
with reference to procedure on cer- 
tiorari is the abolition of the former 
expensive and often time-consuming 
requirement that there be filed with 
the Court and served on the oppos- 
ing side printed copies of the full 
record as made below. 

Once again, the successive steps 
that are necessary are set forth here. 

1. The only requirement is that 
the petitioner file, with forty printed 
copies of his petition for certiorari, 
one certified copy of the record be- 
low. Rule 21 (1). 

2. It is not necessary, as hereto- 
fore, to serve a copy of the record on 
the respondent (Rule 21(1)), for 
the reason that, by the time a case 
reaches the certiorari stage, the re- 
spondent has available to him just 
as much of the record as the peti- 
But, in order that the re- 
spondent may know precisely what 
the petitioner has filed, it is provided 
that the petitioner must notify all 
adverse parties of the contents of the 


tioner. 


record he has filed in the Supreme 
Court. Rule 21 (2). 

3. The petitioner has a number of 
options with respect to the record. 
If he seeks review of a judgment 
rendered in an appendix jurisdic- 
tion, where portions only of the 
trial record are printed on appeal, 
he can satisfy the filing requirement 
by submitting the printed appen- 
dices or joint appendix, plus pro- 
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ceedings in the court below, which 
may additionally be accompanied, 
at the time of filing or later, by the 
remainder of the record below. Rule 
21 (3). He has a further option: If 
the record was printed for the use of 
the court below, as it will have been 
in most federal courts and in some 
state courts, he may file, in addition 
to the minimum requirement, nine 
additional copies of the printed rec- 
ord. Rule 21 (4). If the court below 
operated on the appendix basis, then 


this option can be exercised by the | 


rr 


filing of nine extra copies of the J 


printed appendices. Rule 21(4). 

4. The form and contents of the 
petition for certiorari are prescribed 
in detail by Rule 23 (1), which makes 
two significant departures from the 
earlier practice. 


First, to implement the relaxa- 


tion as to printing of records, it is 
required that the opinion sought to 
be reviewed must be included as a 
part of the printed petition, and, if 


anor 


nine extra printed records are not j 
furnished, other pertinent opinions 


below, including those of administra- 
tive agencies in the case, must like- 
wise be presented in printed form in 
or with the petition. Rule 23(1) (i). 
Similarly, the portions of state court 
records showing the raising of the 
federal question must, if nine extra 
printed copies of the record are not 
filed, be presented in printed form 
in or with the petition. Rule 23 (1)- 
(f). 

The second important change is 
the abolition of the old supporting 
brief; the Rule now adopts the form 
of the government petition for cer- 
tiorari, first devised by Solicitor Gen 
eral Thacher, wherein all the argu 
ments in support of the petition are 
set forth in the body of the petition. 
Rule 23(3). A portion of this pro- 
vision is important enough to be 
quoted: “No separate brief in sup- 
port of a petition for writ of cer- 
tiorari will be received, and the clerk 


2. This was first pointed out in these pages 
some years back, by the present Clerk of the 
Supreme Court, in a paper that still bears careful 
study. Willey, “‘Jurisdictional Statements on Ap- 


peals to U. S. Supreme Court'’, 31 A.B.A.J. 239 
(1945). 
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ill refuse to file any petition tor 
rit of certiorari to which is annexed 
x appended any supporting brief”. 
should 
careful 


awyers therefore be ex- 


remely not to continue to 


yllow the older forms in their pos- 


ession, or set out in textbooks or 
ianuals, that still include a sup- 
orting brief. 


5. The respondent, as heretofore, 
\as thirty days within which to file 
brief in opposition. Rules 24 (1), 

1(2). 

6. The respondent also has effec- 
tive remedies in the event he is not 
satisfied with the record as filed by 
the petitioner, the contents of which 
are made known when the petition 
is filed. Rule 21 (2). If there was a 
printed record below and the peti- 
tioner does not exercise his option 
of filing nine extra copies thereof, 
the respondent may file those copies. 
Rule 21(4). If 
printed, but the petitioner filed less 


the record was not 
than a complete record, the respond- 
file portions 
thereof. Rule 21(6). These options 


may be exercised at or before the 


ent may additional 


time that the brief in opposition is 
due. 

7. Finally, to cover the exception- 
al case, it is provided that the Court 
may, on its own motion or on motion 
of either party, require the printing 
of the entire record, or of designated 
portions thereof, before ruling on 
the petition. Rule 21 (7). 

8. Thereafter, if the petition is 
granted, the parties proceed to desig 
nate the record for printing. Rule 26. 
\t this juncture the parties may 
stipulate the inclusion in the printed 
record of additional portions of the 
record below (Rule 26 (3)), or, if no 
stipulation is possible, the respond- 
ent may move to require the certi- 
fication of additional portions of 
the record. Rule 26 (5). That motion 
replaces the former writ of certiorari 
to correct diminution of the record, 
which Rule 32 specifically abolishes. 


Briefs 


Che format of briefs on the merits 
is prescribed by Rule 39, and their 
ontents are regulated in detail by 
Rule 40. In general, these require- 


ments simply codify approved prac- 
tice. One change requires that there 
be placed on the cover the name and 
address of the member of the Bar 
of record and on 
whom service is to be made. Rule 
$9(2). Other individual 


who is counsel 


the 
implication being that firm names 
are desired, 


names, 


not added 


may be as 
heretofore. 

There is still no restriction as to 
the length of Supreme Court briefs. 
But Rule 40(5) contains an admoni- 
tion warranting quotation in full: 
“Briefs must be compact, logically 
arranged with proper headings, con- 
cise, and free from burdensome, ir- 
relevant, immaterial, and scandalous 
matter. Briefs not complying with 
this paragraph may be disregarded 
and stricken by the court.” 

Ihe important and welcome inno 
vation with respect to briefs on the 
merits is in the increased time limits 
now established. Under the old prac- 
tice, particularly in view of the rel 
atively small number of cases that 
the Court has lately been hearing, 
counsel were often badly pushed. 

Under the new Rules, the briel 
for the appellant is not due until 
thirty days after receipt of the print 
ed record, or until forty-five days aft 
er the order as to jurisdiction ol 
granting certiorari, whichever is lat 
er. Rule 41 (2). (The differing time 
limits are designed to equalize the 
situation where a party has already 
available the necessary number of 
printed records below, requiring on- 
ly the insertion of the final opinion, 
with those where the record below 
was either entirely or partially un 
printed.) If the order that indicates 
that argument will be had comes too 
late in the term for the case to be 
argued in that term, then the Clerk 
so notifies the parties, and the ap 
pellant or petitioner need not file 
his brief before August 25, unless 
thirty days have not yet elapsed after 
receipt of the record. Rule 41 (1). 

The appellee or respondent need 
not file his brief until thirty days 
after receipt of the one filed by his 
adversary (Rule 41 (2))—a welcome 


respite from the former all-too-short 
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Frederick Bernays Wiener was born in 


New York and educated at Brown Uni- 
versity and the Harvard Law School. 
After practice in Rhode Island, service 
in the Department of Justice, nearly 
five years in the Army, and three years 
in the Solicitor General's office, he 
now has his own law office in Wash- 
ington, D.C., handling appellate and 
military law proceedings. He is the 
author of Effective Appellate Advocacy 
and was the Reporter for the Supreme 
Court's Committee on Revision of its 
Rules. 





two weeks. And since cases will not 


normally be calendared until two 
weeks after the brief of the appellee 
or respondent has been filed (Rule 
13(1)), the appellant or petitioner 
can prepare his reply brief in at 
least slightly more leisurely fashion 


than heretofore. 


Oral Argument 


The 


presentation, one hour per side in 


familiar time limits for oral 
the ordinary case, and thirty min- 
utes per side in the summary calen- 
dar case, are continued (Rules 44(3), 
14(4)). It may be expected that the 
Court will be as reluctant as in the 
past to grant more time and it may 
be stated with certainty that time 
taken from counsel by judicial emi- 
nent domain, viz., by questions from 
the bench, is not compensable. 


There are three innovations, all 
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aimed at facilitating and emphasiz- 
ing the proper function of oral argu- 
ment. 

First, it is specifically stated that 
“The court looks with disfavor on 
the submission of cases on briefs, 
without oral argument, and there- 
fore may, notwithstanding such sub- 
mission, require oral argument by 
the parties.” Rule 45 (1). 

Next, although it is still per- 
mitted for two counsel to represent 
the same party orally, Rule 44(4) 
now states for the Court, what some 
of its members had earlier said for 
themselves, that “divided arguments 
are not favored”.8 

And, finally—though perhaps most 
important of all—this admonition 
has been laid down in Rule 44 (1): 
“Oral argument should undertake to 


Miriam Lashley 


® For the second straight year, a 
woman is the winner of the annual 
Ross Prize Essay Contest. She is Mir- 
iam Lashley, a native of Tulsa, 
Oklahoma, now with the legal de- 
partment of the Sinclair Oil and Gas 
Company. The subject of this year’s 
essay was timely: “The Investigat- 
ing Power of Congress, Its Scope and 
Limitations”. Miss Lashley’s was 
chosen from a field of forty-two en- 
tries. 
Miss 
Wellesley College, Wellesley, Mass- 


Lashley is a graduate of 
achusetts, where she majored in po- 
litical science. She was graduated 
with honors in political science in 
1942, and is a member of Phi Beta 
Kappa and a Durant scholar. 

She entered the Yale Law School 
and, under the accelerated war-time 
course, received her law degree cum 
laude in the summer of 1944. While 
at Yale, she was Editor-in-Chief of 
the Yale Law Journal, the first wo- 
man ever to receive that honor. She 
is a member of the Order of the 
Coif. 
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emphasize and clarify the written 
argument appearing in the briefs 
theretofore filed. The court looks 
wih disfavor on any oral argument 
that is read from a prepared text.” 


Other Features 


As has been indicated, this paper 
simply touches the highlights of the 
Supreme Court’s new Rules, and does 
not pretend to cover all features of 
the new practice. In general, how- 


ever, it may be said that the revision 
greatly assists the practitioner, be- 
cause it spells out and regularizes 
much of the practice that formerly 
rested only in tradition. “Ask the 
Clerk’s Office’’* is still good advice 
in the unusual situation, but for 
every point that can arise in over 95 
per cent of the cases, “Read the 
Rules” supplies a clear and easily 
found answer, with far less trouble 
to all concerned. 





3. See Justice Robert H. Jackson, ‘Advocacy 
Before the Supreme Court: Suggestions for Effec- 
tive Case Presentations’’, 37 A.B.A.J. 801 
(1951): “lf my experiences at the bar and on the 
bench unite in dictating one imperative, it is: 
Never divide between two or more counsel the 
argument on behalf of a single interest. . . . 
When two lawyers undertake to share a single 
presentation, their two arguments at best will 
be somewhat overlapping, repetitious and in- 
complete and, at worst, contradictory, inconsistent 
and confusing. . . . No counsel should be per- 
mitted to take the floor in any case who is not 


willing to master and able to present every 
aspect of it. If | had my way, the Court rules 
would permit only one counsel to argue for a 
single interest. But while my colleagues 
such a rule would be too drastic, | think they all 
agree that an argument almost invariably is less 
helpful to us for being parceled out to several 
counsel."' Compare the language of Rule 44(4), 
quoted in the text. 

4. Stern and Gressman, Supreme Court Practice 
page 6 (1950). A revised edition of this excellent 
manual, necessitated by the changes in the Court's 
Rules, is now in preparation. 


Wins Ross Prize Essay Contest 


After her admission to the Okla- 
homa Bar, she worked as an attorney 
in the Appellate Division of the Tax 
Section of the Department of Justice 
from September, 1944, until April, 
1945. In 1945, she became a staff 
assistant with the American Red 
Cross overseas, serving in France and 
Germany. 

In September, 1946, she returned 
to Oklahoma and became a lecturer 
in political science at the University 
of Tulsa. She practiced law with her 
father in the firm of Lashley and 
Lashley until she joined the legal 
staff of the Sinclair Oil and Gas 
Company. 

Miss Lashley will deliver a sum- 
mary of her essay before the Assem- 
bly of the American Bar Association 
during the Chicago meeting. The 
complete essay will appear in a 
forthcoming issue of the JOURNAL. 

The Ross award was established 
in 1928 through a bequest of $100,- 
000 made by a member of the Asso- 
ciation, the late Judge Erskine M. 
Ross, of Los Angeles. The subject 


Rivkin Studio 





for the yearly essay is selected by the 
Board of Governors of the Associa- 
tion and the entries are judged by a 
special committee appointed by the 
President. 

Last year’s winner, Mrs. Lois G. 
Forer, of Philadelphia, was the first 
woman to win the contest. 
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The Lawyer Referral Service: 


The Medium-Size and Smaller Communities 


by Theodore Voorhees + of the Pennsylvania Bar (Philadelphia) 


® This is the second of two articles reporting on the latest developments in 
the lawyer referral program. Last month, Mr. Voorhees, who is Chairman of 
the Association's Committee on Lawyer Referral Service, reported on lawyer 


referral services in metropolitan areas. 





®" The referral plan started in the 
large cities, has slowly spread to those 
of medium-size and is now beginning 
to interest lawyers in smaller com- 
munities. 

Ninety services have been estab- 
lished to date. Of the ten largest 
cities in the country, only Washing- 
ton, D. C., has yet to establish a re- 
ferral service. In the next twenty- 
five, all but six (Houston, Seattle, 
Kansas City, Memphis, Portland, 
Oregon, Birmingham, Alabama) 
have adopted some form of plan. 
Among the larger cities of the coun- 
try, there remain about fifty which 
have yet to set up plans, but at least 
twenty bar associations among them 
have services under consideration at 
this writing and the first part of the 
American Bar Association’s effort to 
make legal advice available to all 
persons of moderate means seems 
reasonably close to accomplishment. 

Development of the referral plan 
in smaller communities is now com- 
mencing. During the last year or two 
nany inquiries have been directed to 
the American Bar Association about 
ts feasibility outside the big city. 
Chree questions are asked: Is there 


any need for it in the smaller com- 
munity? How can it be made to op- 
erate there? How can it be financed? 


Need Is Proved 
Wherever Services Are Set Up 


It is not merely in the smaller com- 
munities that lawyers are sometimes 
heard to insist that there is no need 
for the referral service: At one time 
there was a similar outcry in New 
York, Chicago and Los Angeles. Yet 
in every community, large or small, 
where a referral plan has been tried 
out, the service has had clients and 
the overwhelming majority of them 
have never consulted attorneys be- 
fore. 

Those who have lived in towns 
and small cities all their lives may 
well number an attorney among 
their acquaintance; the chances are 
that they went to high school with 
some boy who later became a lawyer. 
Yet there is a vast difference between 
the bare acquaintanceship of a pro- 
spective client and a member of the 
Bar and an actual established rela- 
tionship of lawyer and client. There 
is no evidence that proportionately 
more people have their own lawyers 
in small cities than have them in 


large; nor is there any reason to be- 
lieve that people are less likely to 
encounter legal questions in small 
places than in the metropolis. 

Finally, the population is not nec- 
essarily more stable in the small city 
than in the large. New York gained 
400,000 new citizens between 1940 
and 1950 but that was an increase of 
only 5 per cent. Corpus Christi’s pop- 
ulation went up 51,000 in the same 
period, an increase of almost 100 per 
cent while Baton Rouge more than 
tripled its 35,000 population. When 
strangers come into cities and towns 
in such extraordinary numbers, how 
can the Bar continue to insist that 
everybody knows a lawyer? 

Of course, a referral service in a 
town of fifty thousand will not have 
as many clients as will one in a city 
that is ten times as big. It is equally 
obvious, however, that the number 
of lawyers will be proportionately 
smaller, and there is no apparent 
reason why a member of a referral 
service panel in a large city should 
serve more referred clients than one 
on a panel in a small. If the bar as- 
sociation in the latter makes a more 
determined effort to inform the pub- 
lic of the existence of its service than 
does its larger counterpart, the small 
town lawyer will have the greater 
number of referred clients. Thus in 
Grand Rapids the panel members re- 
ceive six cases a year from the bar as- 
sociation; in Pittsburgh, where there 
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has been little publicity, they are 
getting only one. 

The matter comes down to this: 
If all or substantially all the people 
of a community know the members 
of the Bar and have made a practice 
of consulting them, if the community 
is a backwash with no new inhabi- 
tants moving in and if the Bar is 
truly satisfied that the people of its 
home town are entirely appreciative 
of the need for legal guidance in con- 
nection with the modern complexi- 
ties of life, then consideration of a 
referral plan should be put off until 
next year. If, on the other hand, the 
Bar of a community should observe 
that many people are handling trans- 
actions with real legal implications 
and are not securing legal advice, 
that some of them are not seeking 
such advice because they fear that 
the services of an attorney are be- 
yond their means and that people 
are consulting their banks or real 
estate agents about matters involv- 
ing points of law, then perhaps the 
referral plan should have something 
to offer even though the community 
may not be thickly populated. 

No bar association should reject 
the adoption of some form of plan 
merely because the welfare of only a 
small number of prospective clients 
is to be served. Is it not just as im- 
portant that five, fifty or two hun- 
dred people who would not other- 
wise receive it be furnished legal 
advice in smaller towns as for ten 
or twenty times that many to obtain 
service in large ones? 

The Operation of the Plan 

Need Not Be Elaborate 

Bar associations outside the metrop- 
olises who have heard how New York 
and Philadelphia have opened law- 
yer referral service offices and have 
hired attorneys to run them on a 
full-time basis have reached the easy 
conclusion that such is not for them. 
Of course it is not. No city of under 
200,000 population requires a full- 
time employee to interview the cli- 
ents and make the referrals. Few in 
that category would require any- 
thing elaborate in the way of me 
chanics. 

Some agency to make the referrals 
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is necessary whether the bar associa- 
tion is large or small. There are any 
number of possibilities outside the 
big cities but a few may be cited 
merely as examples: 

1. Someone in the courthouse 
Every town hall should have at least 
one personality who commands the 
respect of the Bar. He may be a 
court clerk, a trial commissioner, a 
law librarian, a prothonotary, a 
county commissioner, the chairman 
of council or any other person who 
has regular hours in or near the 
place where the courts are housed. 
He need not be a man of superior 
education and intelligence. His du- 
ties need go no further than to main- 
tain a list of lawyers, act as a sort of 
receptionist for the bar association, 
direct the inquiring client where to 
go, and keep elementary records with 
regard to the applicants who call on 
him. If he is articulate, he can ex- 
plain the service to those who make 
use of it. If he is not, he need do little 
more than hand them a leaflet which 
spells out the simple procedure that 
the Bar has provided and give them 
the name of the next lawyer on the 
list. The fact that his other employ- 
ment does not carry some exalted 
title should not be important. He 
may be given a second title as the 
representative of the bar association 
which will build him up in the pub- 
lic eye. So long as he has real integ- 
rity and the confidence of the Bar, 
he should meet the requirements of 
the job. 

2. A bar committee—In a number 
of county seats, the Bar has adopted 
a committee plan which was original- 
ly worked out in Allentown. A com- 
mittee of young lawyers undertakes 
to make the referrals with the first 
man assuming responsibility for 
Monday, the second for Tuesday and 
so on. In small communities two 
or three applicants would be the 
maximum to be served in any one 
day and the burden of interviewing 
and referring them to the next law- 
yer on the panel list should not be 
too great. 

If the bar association has an office, 
the applicant would go there in the 
first and the 


instance person in 





charge would then call the commit 
teeman of the day and request him 
to come to that office. Obviously the 
members of the committee should all 
be within close range. As an alterna. 
tive, the committee members might 
undertake to stay in the bar associa 
tion office or other designated place 
for an hour or two on their respec- 
tive days. The public should be ad- 
vised of the hours of operation and, 
again, the burden on the members 
of the committee should not be great. 

3. A bar association official—In 
small communities where it is not 
anticipated that there will be more 
than one or two applicants a week, 
the president of the bar association 
may undertake to make the referrals. 
This system has been tried out suc 
cessfully in Fayette County, Penn- 
sylvania, which has a population of 
190,000, though Uniontown, the 
county seat, has only 20,000 inhabi- 
tants. Jealous members of the Bar 


may fear that their president may f 





é 


thus obtain undue publicity, and if i 


the association has an executive sec 
retary or clerk on its payroll, that em 
ployee may perhaps be preferred. 

4. A judge—A number of public. 
spirited members of the judiciary 
have taken an active part in seeking 
the establishment of referral plans 
in their respective communities and 
without doubt in smaller communi- 
ties a judge could be persuaded to 
take on the job of making the refer- 
rals if no other person should appear 
to be available. It is not suggested 
that a judge should be asked to assist 
the Bar in this manner unless the 
number of people whom he will be 
required to interview is small, and 
a busy judge should be asked to serve 
only upon a temporary basis while 
the service is getting started. Those 
on the bench are frequently made 
aware of the need for counsel of 
many unrepresented people who ap 
pear before them. For that reason 
judges, more than most others, wel 
come the establishment of a system 
whereby people in need of repre 
sentation can be referred to attor 
neys in an orderly manner and with 
out fear of encountering a charge o 
favoritism. 
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5. Other methods—In Muskegon, 
telephone exchange has been util 
ed to make the referrals. This and 
irious other possibilities are de- 
ribed in the “Handbook on Lawyer 
.eferral Service’, a publication of 
1e American Bar Association’s Com- 
\ittee on Lawyer Referral Service. 
(he utilization of personnel of a 
gal aid society is a solution that 
may be worthy of consideration. 


Financing Can Be 
on a Very Modest Basis 


From the foregoing, it is apparent 
that the plan can be financed in a 
small community on an extremely 
modest basis. It would be folly to 
hire an attorney or anyone else to 
operate a service that may expect at 
the most one or two clients a day. 
[he interviewing and referral of that 
many people should cause little in- 
terference with whatever other du- 
ties the referrer may have. It may 
nonetheless seem appropriate to 
compensate him for his services, and 
in one or two communities he is 
paid a flat rate of one dollar per re- 
ferral. 

The life blood of a referral service 





is publicity, and that may or may not 
cost money. In Allentown, where an 
effective service has been well pub 
licized, the bar association six years 
ago appropriated five hundred dol- 
lars to start it off and the whole of 
that sum has yet to be spent. The 
the the last 
analysis will depend on the effort of 


success of service in 
a public-spirited committee to tell 
the public about it. What a few law 
yers may do on a voluntary basis 
will be worth many paid advertise- 
ments. Some money will of course be 
necessary to print leaflets, and post- 
ers, and for telephone and other 
small expense. The amount needed 
is within the reach of every bar 
association in this country. 

If it is desired to make the service 
self-supporting an annual charge of 
five or ten dollars may be collected 
from the members of the panel. In 
Rhode Island all the 


Bar were requested to contribute 


members of 


whether they went on the panel or 
not. In a number of places the clients 
are charged a dollar or half-dollar 
registration fee. That should not be 
necessary, 


however, in the smalle1 


community where no open-all-day 


A Course for Practicing Lawyers 


® A Short Course for Practicing Law- 
yers is to be offered by the faculty 
of the Northwestern University Law 
School for the period of August 9 to 
13—the week prior to the Annual 
Meeting of the American Bar As- 
sociation held in Chicago. The Short 
Course to be given by Northwestern 
is designed for the lawyer in general 
practice and offers an opportunity 
for professional study of key develop- 
ments in several selected fields of law. 

Eleven fields of law will be studied 
including estate tax planning, inter- 
national law, federal practice, sci- 
entific evidence, accounting for law- 


yers, civil liberties, tax and corporate 
problems of small business, state ju 
dicial administration, antitrust law, 
property and trusts, and labor law. 
One of the distinctive features of the 
course will be the preparation by the 
faculty of the Northwestern Univer- 
sity Law School of special materials 
which may be read in advance by the 
lawyers attending. The course is not 
to be a lecture series. It is to be, 
rather, a series of active workshop 
sessions for professional study of cur- 
rent legal problems of importance 
to the profession. 

All sessions of the Short Course 


The Lawyer Referral Service 


ofhice is to be maintained. 


the lawye1 
referral plan involves considerably 


more than the sum total of its prod- 


The establishment of 


uct—the wills that are drawn, sup- 
port orders obtained or disputes set- 


tled. It other 


constitutes, among 
things a message to people every- 
where that American lawyers are 
willing to serve all members of the 
community and to charge fees that 
the public can afford to pay. 
Unless the lawyers in the smaller 
bar associations want their big city 
brethren to be the only ones to pub- 
lish this message, they must share in 
the furnishing of the service. To 
some, the fact that the operation will 
be small-scale will seem to eliminate 
the need of further discussion. But 
most will rebel at the 
thought that any man in need of 
legal help must go without it. We 
know that that means he may be de- 
prived or partially deprived of jus- 
tice. If a single client goes to an at- 
torney 


lawyers 


through a lawyer referral 


service and otherwise would have 
gone without advice, the establish- 
ment of the service should be deemed 


worth while. 


will be held in the Law School lo- 
Lake 
blocks north of the Loop. Each of 


cated on Michigan a few 
the sessions will be under the direc- 
tion of a member of the regular law 
school faculty who specializes in that 
field. 


on the lake-shore downtown campus 


[he eighteen-story dormitory 


will be opened to the attending law- 
yers and their wives. Further infor- 
mation about the course can be se- 
cured by writing to the Northwest- 
ern University School of Law, Lake- 
shore Drive and Chicago Avenue, 


Chicago, Illinois. 
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Mr. Justice Radish on the Jenkins-Keogh Bills 


= Mr. Albert Haddock, the well-known writer whose litigiousness is responsible 
for many of the cases in Sir Alan Herbert's Uncommon Law, presents another 
reason for the adoption of the Jenkins-Keogh Bills (which would permit lawyers 
and other self-employed professionals to set aside a portion of their income 
in a tax-free retirement fund). Last spring, Representative Eugene J. Keogh, (D., 
N.Y.), one of the sponsors of the Bills, called the attention of members of Con- 
gress to Mr. Haddock's plight. Mr. Keogh’'s remarks appear on page 3350 of the 
March 18th issue of the Congressional Record. The selection from Uncommon 
Law is reprinted with the permission of Sir Alan Herbert and the Proprietors 
of Punch. Mr. Keogh was speaking on the proposed Internal Revenue Code of 


1954. 





Mr. KEOGH. Mr. Chairman, like 
many who have preceded me, I shall 
not undertake to discuss the techni- 
cal provisions of the pending bill. 
They will for a long time and at 
length be incorporated in the deci- 
sions that will emanate from the tax 
and other courts of the country. I 
should, however, like to devote just 
a few moments to refer to an obvious 
omission in the pending bill, an 
omission that I might point up by 
reading a few paragraphs from the 
very learned decision of Mr. Justice 
Radish in the mythical case of Had- 
dock and others against the Board 
of Inland Revenue, written by A. P. 
Herbert, English barrister and one- 
time member of the House of Com- 
mons, in Mr. Herbert’s Uncommon 
Law. 

Mr. Justice Radish first sets forth 
the issues in the case as follows: .... 

The appellant in this case is a Mr. 
Albert Haddock, a pertinacious liti- 
gant whom we are always glad to see. 
And let me say that it gives me pleas- 
ure to see the Commissioners, so 
often and for such poor cause the 
initiators of litigation, for once upon 
their defense. 

Mr. Haddock asks for a declaration 
that he is, and has been for some 
years, entitled to certain allowances 
or deductions for income-tax pur- 
poses under the heading of (a) ex- 
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penses and (b) wear and tear of ma- 
chinery and plant; and on the as- 
sumption that he is right he claims 
that a considerable sum is owing 
to him in respect of past years in 
which the Commissioners have re- 
fused to grant him such allowances. 

Mr. Haddock appears on behalf of 
the whole body of authors, artists, 
and composers, and the position of a 
large number of creative brain-work- 
ers will be affected by our deci- 
sion. ... 

Next, as to wear and tear. One of 
the constant disadvantages of the 
author’s trade is that he is a one- 
man business, at once his own em- 
ployer, designer, technician, ma- 
chine-minder, and machine. Once 
the soap manufacturer has equipped 
and organized his factory he may 
relax; a week’s holiday; a month’s 
illness will not suspend the output 
of his soap or the growth of his in- 
come. But when the author stops, 
the machine stops, and the output 
stops. He is unable, on holiday, in 
sickness, or in age, to depute his 
functions to any other person. Here 
is One more reason why a hundred 
pounds earned by the author should 
not be treated and taxed on the same 
terms as a hundred pounds accruing 
as profit to the soap manufacturer. 
Yet, says Mr. Haddock, since this is 
done, let it be done thoroughly and 


logically. The author’s machinery 
and plant are his brain and his 
physique, his fund of inventiveness, 
his creative powers. These are not in- 
exhaustible; they are seldom rested 
(for the reasons given above); the 


strain upon them increases as the § 
years go by, and in some cases, I ff 


understand, is aggravated by late 
hours and dissipation. If it is proper 
for the soap manufacturer to be re 
lieved in respect of the wear and tear 
of his machinery and the renewal 
thereof (which money can easily 
buy) how much more consideration 
is owing to the delicate and irre- 
placeable mechanism of the writer. 

Under this head Mr. Haddock has 


repeatedly appealed for relief in re- 


spect of sums expended on doctor’s 
accounts, on sunlight treatment, on 
nourishing foods and champagne, 
and upon necessary holidays at 
Monte Carlo and Cowes. The Com- 
missioners have refused, and I find 
that they were wrong. 

Under both heads, therefore, Mr. 
Haddock’s appeal succeeds. He es- 
timates that if his expenses be prop- 
erly calculated on the basis already 
explained he has never yet made a 
taxable profit; for at the end of every 
year of his literary operations he has 
been a little more in debt than the 
year before. In every year, therefore, 
he has been wrongly assessed and un- 
lawfully taxed; and I order the Com- 
missioners to reopen the accounts for 
the past 7 years and repay to Mr. 
Haddock the very large sums owing 
to him. 

Mr. Keogh concluded by declaring 
that Mr. Haddock’s plight is the 
plight of every professional and self- 
employed person in this country, the 
great body of millions of people who 
either cannot by law or who choose 
not to operate under the corporate 
form of business. 
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The Organized Bar of America: 


The Beginning of a New Day 


by E. Smythe Gambrell - of the Georgia Bar (Atlanta) 


® Addressing the Pacific Northwest Regional Meeting, which was held in Port- 


land, Oregon, in May, Mr. Gambrell, who is Chairman of the Association's 


Committee on Regional Meetings, traced the accomplishments of the organized 


Bar from its humble beginnings to its present place in professional life. He 


predicted that the organized Bar's greatest era is yet to come. 





state and 
gion is built in the image of the peo- 


®" Every community, re- 
ple who live in it. It is changed, im- 
proved and transformed by the mag- 
ic of the vision of its leaders. They 
and the people working with them 
can make it what they want it to be. 
Here, this week, representative law- 
vers from the eight states of this 
majestic region have come together 
in an atmosphere of conviviality 
and good fellowship to make sure 
that law keeps pace with the devel- 
opments in the world about us. 
Those who are here may be called 
the aristocracy of the Bar—an aristoc- 
racy whose selection is based upon 
public service and achievement in 
keeping with the highest traditions 
of our profession. 

My pride and pleasure in partici- 
pating in this great meeting have a 
simple source. They spring from the 
pride which lawyers everywhere have 
begun to feel in the American Bar 
\ssociation and the ideals for which 
t stands. 

The persistent march of civiliza- 
tion and the amazing developments 
in all fields of human endeavor have 


made the life of the lawver of today 


one of progressive experience and 
increasing responsibility. The things 
which are happening in the eco- 
nomic and social order are reflected 
in the legal order. 

With social change comes the de- 
mand that the law satisfy the needs 
which the change has created—and 
so the great problem of jurispru- 
dence in the modern world is the re- 
conciliation of the demand—some- 
what paradoxical—that the law at 
once have logical continuity with 
the past and adaptability to the pres- 
ent and future. “Law”, says Dean 
Pound, “must be stable, and yet it 
cannot stand still.” 

We who are heirs of the common 
law are coming more and more to 
realize that law is not the embodi- 
ment of inexorable scientific formu- 
las and to understand the words of 
Mr. Justice Holmes, who said a half 
century ago: “The life of the law 
has not been logic: it has been ex- 
perience.” 

Law depends on social progress, 
and social progress, in a very real 
sense, depends upon the correct crea- 
tion, interpretation and administra- 
tion of law. 


The growth of law and of legal 
service must be as unceasing as life 
will always be prob- 
lems to challenge the legal profes- 
sion—work for it to do. Justice Car- 


dozo charmingly has said: 


itself. There 


The inn that shelters for the night 
is not the journey’s end; the law, like 
the traveler, must be ready for the 
morrow. It must have a principle of 
growth. 

Our institutions, to survive, must 
realize and effectuate the progres- 
sive ideals that constitute our nation- 
al faith. The rivers of our national 
life will flow onward and not back- 
ward. Perhaps our greatest task is 
to find a happy balance between lib- 
erty and authority in the modern 
state. The deepest issue of our time 
is whether civilized peoples can and 
will maintain a free society. 

In the field of substantive law, 
leadership is needed in the perfec- 
tion and application of statutes to 
encourage industrial and commer- 
cial co-operation and at the same 
time guard against monopoly; to 
maintain the proper relationship 
between capital and labor; to raise 
revenue; to regulate public service 
organizations; to promote safety, 
morals, health, and the general wel- 
fare; to promote internal and inter- 
national peace and security; and the 
working out of countless other adap- 
tations of law to meet the constant 


changes in our social and economic 


August, 1954 * Vol. 40 667 































The Organized Bar of America 


life. The development of our coun- 
try, in some respects, has outrun the 
laws. There are some who feel that, 
in the scientific 
achievements, we have produced a 


current era olf 
race of nuclear giants and social and 
ethical infants. 

We cannot longer face with com- 
placence the demands for state court 
procedural reform, expecting eco- 
nomic and social relations to adjust 
themselves to a technique that denies 
justice by delaying it. Too frequent- 
ly we have preserved the absurdities, 
as well as the excellencies, of the 
procedure that has been bequeathed 
to us, and have failed to make it re. 
sponsive to the needs of the practica] 
age in which we live. 

It is difficult to believe that in 
many states in this enlightened age, 
men sentenced to death have been 
denied judicial review because, al- 
though the record was eloquent with 
objections carefully noted and passed 
upon by the trial judge, the bill of 
exceptions failed to do homage to the 
verbal fetish, “Exception”. It ill be- 
comes us to speak derisively of the 
now-discarded superstitions of prim- 
itive peoples and at the same time 
accept as inevitable the relics of their 
legal procedure. 

Litigation is so hedged about 
with expense and delay that people 
in large numbers are seeking to set- 
tle their controversies by the admin- 
istrative method or by arbitration in 
order to avoid the lawyer and his 
forum. Jury trials, in many situa- 
tions, have outlived their usefulness. 
The requirement of unanimous ver- 
dicts in civil cases can hardly be 
justified. Distinctions between law 
and equity courts and their proce- 
dure should be abolished. 

Fortunately, inquiry into the oper- 
ation and effect of laws is being sub- 
stituted for faith in their fixity. The 
ends and consequences are becom- 
ing the dominant interest in juris- 
prudence, And no one ought to com- 
plain if a practice or procedure in 
our profession is called upon to 
justify its continued existence. Chief 
Justice Hughes, in speaking of the 
preparation of the new rules of fed- 
eral practice in 1934, said: ' 


It is manifest that tne goal we seek 
is simplified practice which will strip 
procedure of unnecessary forms, tech 
nicalities and distinctions, and permit 
the advance of causes to the decision 
of their merits, with a minimum of 
procedural encumbrances. 

The federal rules in some instances 
have served as models for state pro- 
cedural reform. In many states there 
is need of well-organized depart- 
ments of justice. All states ought to 
have co-ordinated judicial adminis- 
tration under the supervision of their 
supreme courts; and the judges 
ought to be empowered to function 
as ministers of justice, and not mere- 
ly as referees. Much remains to be 
done in the field of criminal proce- 
dure, particularly in connection with 
juvenile delinquency and prison ad- 
ministration. 


The Lawyer Is 
the Natural Leader 


In a democracy the lawyer is the 
natural leader from whom and whose 
conduct the attitude of the commu- 
nity toward the law ought largely to 
be derived. His duty extends beyond 
his clients and to the public at large 
in the shaping of our polity. And he 
should be stirred by an enlightened 
self-interest, the people will 
neither patronize nor endure a sys- 
tem of justice that is tardy, inefficient, 
or insincere. 

Where are we aiming? Where are 
we going? We recognize the need for 
continuing improvement of law and 
its. administration. We have said 
that we wish the entire Bar to have a 
voice—a commanding voice; that we 
desire an organized and concentrated 
influence; that we desire to improve 
the tone of the Bar, to stiffen its 
self-respect, to secure a wider accept- 


for 


ance of professional standards. 

If the lawyer is to supply the lead- 
ership and render the service that is 
demanded in a changing and increas- 
ingly bewildering world, manifestly 
he must have background and char- 
acter and a general education supe- 
rior to the requirements of the past. 
We need more than ever an adequate 
philosophy of law. The American 
law school of the present day is un- 


equalled in imparting technical 
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But 
should be, an outgrowth of life in 
all its phases, it would seem that we 


knowledge. since law is, o1 


should place greater emphasis on 
culture and the breadth of human 
understanding. We must inculcate 
in the candidate for admission to the 
Bar a sense of the peculiar responsi- 
bility of his position. He must appre- 
ciate the public aspects of a lawyer's 
career, He must know more of his- 
tory, of government and of science, 
and he must be familiar with ou 
literature and our ideals. He must 
know that the law is more than a 
collection of doctrines. He must 
from time to time lift his eyes from 
law books and look out the window 
on the world he seeks to serve. 

The traditional right of every 
American boy and girl to enter the 
legal profession must be qualified by 
a consideration of the public’s right 
to competent and honorable service 
and to protection from the uneducat 
ed and unethical practitioner. 

Faced with growing responsibili- 
ties, we may appropriately take stock 
of ourselves, our equipment and our 
accomplishments, although, as some- 
one aptly has observed, “Nothing 
requires greater heroism than to see 
one’s own equation written out.” 


Early Lawyers 
Were Individualists 


Our forefathers brought the English 
common law to the Colonies, but 
with it a love of freedom and a dis- 
tinct aversion to the restraints im- 
posed by then-existing institutions. 
At the beginning there were few 
highly educated lawyers in America, 
and the profession, for the most part, 
was made up of uneducated frontier 
individualists. A sense of group re- 
sponsibility was lacking. There were 
no bar organizations, no self-imposed 
canons of ethics, no professional in- 
hibitions. There was no Bar in the 
sense of the term as used in England 
and Scotland continental Eu- 
rope. For more than two centuries 


and 


the lawyers in America were merely 
an aggregation of individuals freely 
engaged in money-making activity. 
While, new 
land, without educational or other 


as individualists in a 
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traditions, the lawyers played a large 
part in the establishment and protec- 
tion of our institutions, they lacked 
group consciousness, group opinion 
and group voice until more than a 
hundred years after the Declaration 
of Independence. 

Late in the nineteenth century 
this country began to emerge from 
frontier conditions frontier 
philosophy, Community life and a 


and a 


sense of community responsibility 
began to develop. In many cities and 
states, the lawyers discovered they 
In 1878 
there were fifteen state and local bar 
associations worthy of the name. In 
January of that year, Simeon E. 
}aldwin launched a 


had interests in common. 


movement in 
the Connecticut Bar Association to 
bring about a national association of 
the legal profession. As a result of 
his suggestion, seventy-five lawyers 
from all parts of the country assem- 
bled at Saratoga Springs, New York, 
on August 21 and formed the Ameri- 
can Bar During the 
seventy-six years that have elapsed 
since its organization, the Associa- 
tion has grown in direct membership 
to approximately 51,000 lawyers and 
has developed a vast program of lead- 


Association. 


ership and service through commit- 
tees and sections devoted to research, 
wholesome propaganda, and other 
professional activities. The members 
are carrying on this program at an 
annual expense of more than $500,- 
000 and through unlimited volun- 
tary work. We are now about to com- 
plete in Chicago a modern Ameri- 
can Bar Association headquarters 
building and research center which 
will be the national shrine of our 
profession in the days ahead. The 
long-dormant powers of lawyers for 
self-improvement are vibrant and 
are being exercised through asso- 
ciational efforts. 


The Achievements 
of the Association 


The American Bar Association early 
advocated higher educational and 
moral standards for admission to the 
Bar, and its recommendations have 
been adopted by more than half of 


the states. It has been the chief 


sponsor of a successful movement for 


the uniformity of state legislation 
in certain fields and more recently 
has aided the American Law Insti- 
tute in the simplification, clarifica- 
tion and American 
law. It saw the need of reform in the 
administration of the law and has 
led the movement for the establish- 
ment of state judicial councils 
throughout the Union. It has pro- 
moted pretrial procedures. It helped 


codification of 


to draft and promote the enactment 
of the Administrative Procedure Act. 
It has insisted that the courts them- 
selves are best qualified to formulate 
the rules of court procedure, and 
points with pride to the Acts of 
Congress authorizing the Supreme 
Court of the United States to pre- 
scribe unified rules of practice in 
causes at law and in equity in the 
federal courts. It successfully op- 
posed the “court-packing” effort. It 
has concerned itself with the sound 
development of international law. 
The Association has stimulated a 
healthy interest in the improvement 
of methods for the selection of 
judges; has maintained that ours is a 
profession and not a trade, and has 
opposed the encroachment of lay 
individuals and corporations, which 
in this commercial age are attempt- 
ing to reduce the standards and con- 
ceptions of personal responsibility 
in the profession to the plane of or- 
dinary business in the market place. 
It has worked constantly for co-oper- 
ation between the press and the Bar, 
and for a more wholesome public 
interpretation of our legal institu- 
tions and the administration of jus- 
tice. It has encouraged the forma- 
tion and strengthening of state and 
local bar associations, which now 
number approximately fifteen hun- 
dred. Recognizing the injustice of the 
public’s holding the Bar responsible 
for abuses and at the same time not 
giving the Bar authority to correct 
them, The Association conceived, 
and in many states has success- 
fully promoted, the incorporation of 
state Bars, with authority as instru- 
ments of government, to prescribe 
and enforce professional standards 
and formulate and carry out a pro 
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E. Smythe Gambrell, Chairman, Com- 
mittee on Regional 


and 
former Chairman of the Conference 


Meetings, 


of Bar Association Delegates. 





gram in keeping with the highest 
ideals of the profession. At no time 
or place in history have there been 
so many agencies so earnestly or un- 
selfishly engaged in the enterprise 
of improving the law and its ad- 
ministration as at the present time in 
the United States. We may congratu- 
late ourselves on what has been 
undertaken under the aegis of the 
American Bar Association to date. 
Its great objective has been the 
taking of more than 225,000 individ- 
ualistic lawyers of this country and 
converting them into a legal profes- 
sion in the true sense of the term— 
an all-inclusive group that is pos- 
sessed of an ideal and a code of ethics 
—that is informed, that has a well- 
reasoned opinion and a voice to ex- 
press it, and the authority that de- 
rives from the dedication of these to 
the common good. In 1936 at the 
Boston Meeting, the American Bar 
Association brought to happy con- 
summation the movement for a rep- 
resentative national bar organization 
in which many great leaders had a 
part. There we sounded the note of 
co-operation, not simply as lawyers, 
but as associations of lawyers. The 
American Bar Association now en- 
deavors to speak as the accredited 
voice of the united Bar of America. 
But it would be a mistake to re- 
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gard the 1936 achievement as the per- 
fection of bar organization in this 
country. In the words of Shakespeare, 
“What's past is prologue.” 

Our leaders must face the fact 
that of approximately 225,000 law- 
yers in active practice in America at 
this time, only 51,000, or 23 per cent, 
are members of this 
There was an average attendance of 
only 3,659, or less than 1.62 per 
cent of all lawyers, at the Annual 
Meetings during the past five years, 
and fewer than 1,000, less than one 
half of 1 per cent of all lawyers, have 
attended as many as two Annual 
Meetings in the past five years. 


Association. 


It has become quite evident that 
Annual Meetings are not adequate 
forums for the 
America or for even the 51,000 who 
this 
Relatively few lawyers have _first- 


225,000 lawyers in 


are members of Association. 
hand knowledge of the American 
Bar Association and its growing pro- 
gram of activities. 

The framers of our current Con- 
stitution and By-Laws recognized 
this problem and wisely provided for 
Regional Meetings which could be 
held in areas outside the immediate 
range of the Annual Meetings. 

The recent reactivation of Region- 
al Meetings is producing a bright 
new chapter in the history of the 
organized Bar of this country. Start- 
ing with Atlanta in March, 1951, all 
Regional Meetings have been highly 
successful, the registered attendance 
(not counting the ladies) having 
been as follows: Atlanta, in 1951, 
620; Dallas, in 1951, 1189; Louisville, 


in 1952, 952; Yellowstone Park, in 


1952, 340; Omaha, in 1953, 980; 
Richmond, in 1953, 1176; Atlanta 
in 1954, 1562, and now Portland, 
1059. 


Regional Meetings 

Are Attracting Lawyers 

These meetings are bringing the 
Bar 
great program of continuing legal 


American Association and its 
education, inspiration and good fel- 
lowship to the rank and file of law 
yers throughout the country. Thou- 
sands who heretofore have been non- 
members, of 


members, or inactive 


the Association are being attracted 
to it, for the first time are enlisting 
in its fine civic enterprises, and, in 
turn, are profiting from the mani- 
fold advantages which the Associa- 
tion has to offer. 

The constructive possibilities of 
Regional Meetings in our National 
Bar Program are unlimited. Much 
which has been assigned to the An- 
nual Meetings in the past may well 
be transferred to 
Regional Meetings. 


the functions of 


The Association’s Committee on 
Regional Meetings is now engaged 
in making advance plans for Region- 
al Meetings to be held after the 
current year. Questions as to how 
many Regional Meetings should be 
held in any one year, as to situses 
for meetings, as to stability or flexi- 
bility of regional boundaries and 
host cities, and as to pattern, scope 
and content of Regional Meeting 
programs are still under considera- 
tion, and experience is teaching us 
gradually how to proceed in order 
to accomplish most. 

These Regional Meetings are our 
only hope for making this Associa- 
tion truly representative of the legal 
profession in this country. 

We should organize not only the 
ablest lawyers, but also those at the 
bottom who, in many instances, have 
failed to afhliate with any bar organi- 
zation because they are unwilling to 
accept organization standards and 
obligations. Every lawyer who is 
worthy to practice law—to hold his 
professional license—ought to be a 
member of the organized Bar. Our 
profession cannot honorably take 
the position that the unsuspecting 
public shall be permitted or en- 
couraged to commit its law business 
to licensed lawyers with whom other 
lawyers cannot afford to be associ- 
ated. To say that a lawyer is un- 
worthy of membership in a bar as 
sociation ought to imply that he is 
unworthy to hold his license or en- 
the trust and 
clients. 


joy confidence of 


» 2 And, in our national mobilization 


of the profession, let us not overlook 
the importance of maintaining in 
full vigor our state and local associa- 
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tions which are rooted in local sen- 
timent, and which are 
attached the most precious traditions 
of service and fellowship. We cannot 
accomplish what we seek without 
the strengthening influence of inti- 
mate personal relationship. We need 
the intensive work of local groups, 
and we need the co-operation of all 
associations to speak with the au- 
thority of the entire Bar. The na- 
tional body will hardly be more ro 
bust than the State and local bar 
associations whose chosen represen 
tatives it brings together. 

But improving substantive and ad- 
jective law and the Bar and bar or- 
ganization is not enough. To attain 


to some of 


that goal of social good order, which 
is the real objective, we must strive 
for a technique whereby the promul- 
gated rule may function effectively 
as a social force. Even the most per- 
fect laws are not self-executing. The 
reforms they embody will be mean- 
ingless without this technique. Too 
frequently in times past we of the 
profession have assumed that we 
could discharge our duties of leader- 
ship by the perfection of legal doc- 
trine. Good administration is largely 
a matter of skill and spirit, rather 
than of the number and complexity 
of the rules which are provided. 
While the legal profession, by reason 
of its training, experience and ex- 
clusive license, is specially charged 
with the duty of leadership in main- 
taining, improving and administer- 
ing a system of justice, it may be 
said that all our institutions spring 
from the people, and that the people, 
in the long run, will have the kind 
of justice they deserve. In the tri- 
angle of the administration of jus- 
tice, the Bench and the Bar have 
peculiar responsibilities, but the base 
of the triangle is the public. All 
three have obligations, and all 
should observe codes of ethics. 
Since law improvement cannot rise 
above popular respect for law and 
the agencies that enforce it, it is of 
paramount importance that our le- 
gal institutions and their function- 
ing should be fairly and intelligently 
interpreted to the people. We can- 
not hope to secure popular respect 
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or the law its administration 
when the rights of litigants frequent- 


ly are determined by sensational 


or 


newspaper trials in advance of or 
luring trials by constituted authori- 
y. Until the public sees in the trial 
ff a case something more than a 
lisplay of forensic skill and recog- 
\izes that it has an interest in right 
wrevailing in every the 
struggle for a better administration 
f justice will be discouraging. Our 


instance, 


profession may well urge upon the 
profession of journalism, as a matter 
ff enlightened self-interest as well 
is of public duty, the importance of 





fair and accurate reporting of the 
functioning of our legal institutions, 
for in such reporting freedom of the 
press has its only safeguard. If de- 
mocracy is to be a real and living 
thing, the citizens who share the 
responsibility of governing—all citi- 
zens—ought to have access to infor- 
mation upon public affairs which is 
accurate and adequate. 

I verily believe we are at the begin- 
ning of a new day for the legal pro- 
fession in this country. Let us re- 
dedicate ourselves to service in keep- 
ing with its best traditions. Our first 
charge, our abiding obligation, con- 


Award to West Point Cadet 


= At a retreat review at West Point 
on June 6, 1954, the American Bar 
\ssociation award to the cadet rank- 
ing first in law at the United States 
Military Academy was presented to 
Cadet William L. Allan of New York 
City. 

Brigadier General Ralph G. Boyd, 
JAGC, USAR, of Boston, Massachu- 
setts, made the presentation for the 
this The 
presented annually since 1941, con- 


\ssociation year. award, 


sisted of two two-volume sets of 
books: Albert F. Beveridge’s Life 
of Marshall and Merle J. 
Charles Evans Hughes. 


Cadet Allan was born in New York 


Pusey’s 


City on January 19, 1929. He came 
to West Point in 1950 under a regu- 
lar army appointment after two years 
Cadet Allan held 
the cadet ranks of corporal and ser- 
geant in the Corps of Cadets and 
participated in the following cadet 
President of the Mathe- 
matics Forum, President of the Rifle 
Club, Howitzer Staff, Pistol Club, 
Spanish Club, Varsity Rifle Squad. 
Out of a class of 638 members, he 


enlisted service. 


ictivities: 


graduated number 11 on June 8, 


1954, and was commissioned a second 
lieutenant, choosing the artillery as 


his branch of service. Present orders 
assign him to Fort Bliss, Texas; the 
Airborne School at Fort Benning, 


The Organized Bar of America 


cerns the promotion of justice, and 
our greatest happiness should be 
found in the fellowship and co-oper- 
ation of those engaged in the task 
of safeguarding and improving it. 
The force which binds us as mem- 
bers of separate Bars of distant states 
is our common devotion to a great 
Here the natural 
grandeurs of this scenic wonderland, 
and in the glow of mutual encour- 
agement, we are enabled to recap- 
ture the enthusiasm of our high call- 
ing and to rekindle the ideals which 


cause. amidst 


must continue to guide us in the 
performance of our duty. 





Georgia; and the Anti-Aircraft Artil- 
lery Command at Los Angeles, Cali- 
fornia. 

On June 10, 1954, at the Cadet 
Chapel, the new lieutenant married 
Miss Joan C. Burdekin of New York. 
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Migratory Divorce: 


The Sherrer Case and the Future—A Prophecy 


by Harry B. Swanson - of the Nevada Bar (Reno) 


® The 1948 Supreme Court decision in Sherrer v. Sherrer involved a migratory 
divorce obtained by a wife in Florida. The Court refused to allow a collateral 
attack by the husband on the ground that the Florida finding that the wife 
had a bona fide Florida residence was entitled to full faith and credit. The 
decision has not been popular in all circles, since many feel strongly that states 


with strict divorce laws should not be forced to succumb to the few states that 


thrive on liberal divorce laws. Mr. Swanson examines the whole problem of 


migratory divorce. 





® It is an approved rule of the law 
that sister states cannot be compelled 
under the full faith and credit clause 
of the United States Constitution to 
enforce divorce decrees of another 
state unless the respective court of 
that state entertained jurisdiction 
over the subject matter by virtue of 
being the domicile of at least one of 
the parties.! This statement is prem- 
ised on the concept that marriage is 
a relationship in which the state is 
vitally interested. Thus a decree of 
divorce which dissolves the marriage 
cannot be considered as a mere per- 
sonal judgment; the state, too, is 
concerned, and since this is the situa- 
tion, an act of law must operate to 
terminate the relationship. But what 
is the law that is to so operate? An 
action for divorce has been said to 
be or to have the characteristics of an 
in rem proceeding,” the subject mat- 
ter or res of the divorce proceeding 
being the marriage status. It follows 
that since a suit for divorce is in the 
nature of an action in rem, and the 
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res or marriage status is situated in 
the domicile of the parties, the only 
law that can terminate the marriage 
status is the law of the domicile of at 
least one of the parties. 

As a natural consequence of the 
rule that a judgment is not entitled 
to obligatory enforcement by any 
court unless the court rendering it 
had jurisdiction, plus the concept 
that a suit for divorce is a type of in 
rem proceeding, the courts have held 
that domicile is an essential require- 
ment for jurisdiction in the matter 
of divorce. Thus the migrant plain- 
tiff, not actually domiciled in the 
state where he obtained his ex parte 
divorce, might discover that the de- 
cree was void since the court lacked 
jurisdiction to grant the decree. It 
was so held in the second case of 
Williams v. North Carolina.§ 

However, in 1948 the value of the 
rule in the second Williams case was 
lessened considerably by the Su- 
preme Court's disregard for the tra- 
ditional requisite of domicile. This 


was accomplished in the sister cases 
of Sherrer v. Sherrer’ and Coe v. 
Coe.5 In Sherrer v. Sherrer the wife 
went from Massachusetts to Florida, 


suing for divorce on completion of | 


the ninety-day statutory period of 
residence in Florida. The husband 
followed his wife to Florida and ap- 
peared both in person and through 
counsel in the divorce proceeding; 
all allegations of the wife’s com- 
plaint, including her claim to Flori- 
da residence, were denied by the 
husband. However, when the wife at- 
tempted to prove her Florida resi- 
dence, the husband made no endea- 
vor to question the evidence. The 
Florida court, finding that the wife 
had acquired a bona fide Florida 
residence, granted the divorce. No 
appeal was sought by the husband. 
Shortly thereafter, the wife remar- 
ried and returned to Massachusetts; 
her first husband, the defendant in 
the Florida suit, then attempted to 
collaterally attack the Florida de- 
cree in the Massachusetts court. The 
Massachusetts court allowed the at- 





1. Williams v. North Carolina, 317 U. S. 287 
63 S. Ct. 207, 87 L. ed. 279 (1942). 

2. Restatement, Conflict of Laws 110 (1934); 
Restatement, Judgments 74 (1942); Williams v. 
North Carolina, 325 U.S. 226, 229, 65 S. Ct. 
1092, 89 L. ed. 1577 (1945). 

3. Williams v. North Carolina, 325 U. S$. 226, 
65 S. Ct. 1092, 89 L. ed 1577 (1945). 

4. 334 U. S. 343, 68 S. Ct. 1087, 92 L. ed. 1429 
(1948). 

5. 334 U. S. 378, 68 S. Ct. 1094, 92 L. ed. 1451 
(1948). 
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ack, saying because the wife was 
1ever domiciled in Florida, that 
the Florida court lacked the neces- 
sary jurisdiction and that the result- 
ing decree was void. On appeal to 
he Supreme Court of the United 
States, the Massachusetts judgment 
was reversed on the ground that it 
lenied to the Florida decree the pro- 
tection of the full faith and credit 
clause of the Constitution. 

The fundamental concept upon 
which the decision of the Supreme 
Court in the Sherrer and Coe cases is 
predicated can be found in Davis 
v. Davis.6 In the Davis case, the Vir- 
ginia court held that the husband 
was domiciled within the state and 
granted an absolute divorce, this 
over the objections of the wife, who 
had appeared in the Virginia divorce 
proceeding for no other reason than 
to contest the jurisdiction of the 
court on the basis of lack of domi- 
cile of both of the parties. The wife 
thereafter attacked the Virginia de- 
cree in the courts of the District of 
Columbia; those courts allowed the 
attack, refusing to recognize the 
jurisdiction of the Virginia court. 
But, on appeal to the Supreme 
Court of the United States, it was 
held that there could be no collateral 
attack by the wife since she had ap- 
peared in the Virginia proceedings 
and fully litigated the issue of the 
husband’s domicile. The courts of 
the District of Columbia, then, had 
denied full faith and credit to the 
Virginia decree. 

The majority of the Court in the 
Sherrer and Coe cases relied heavily 
on the Davis case in handing down 
their controversial Mr. 
Chief Justice Vinson, for the Court, 
stated: 


decision. 


... It is clear that respondent was af- 
forded his day in court with respect 
to every issue involved in the litiga- 
tion, including the jurisdictional issue 
of petitioner’s domicile. Under such 
circumstances, there is nothing in the 
concept of due process which demands 
that a defendant be afforded a second 
opportunity to litigate the existence 
of jurisdictional facts. . . .7 


However, it would appear that 
the Sherrer and Coe cases have con- 
siderably enlarged the doctrine laid 


down in the Davis case. The new con- 
cept in Sherrer v. Sherrer is satis- 
fied by a mere appearance along with 
general participation in the divorce 
suit on the part of the defendant. 
The domicile of the plaintiff, of 
course, may be admitted® by the de- 
fendant, but the circumstance that 
the defendant does not contest the 
jurisdictional question as to domi- 
cile either in his pleadings or on 
the hearing is immaterial. Conse 
quently, as the law is today, the 
plaintiff in a Sherrer v. Sherrer situ- 
ation is entitled to extraterritorial 
protection from the defendant's col- 
lateral attack which contests the 
plaintiff's domicile in the forum 
rendering the decree regardless of 
whether the defendant actively liti- 
gates the question of domicile or 
merely admits it. The doctrine of 
the Sherrer case may now be stated 
in these terms: 
... the requirements of full faith and 
credit bar a defendant from collateral- 
ly attacking a divorce decree on juris- 
dictional grounds in the court of a 
sister state where there has been par- 
ticipation® by the defendant in the 
divorce proceedings, where the defen- 
dant has been accorded full oppor- 
tunity to contest the jurisdictional is- 
sues [whether he does or not],!° and 
where the decree is not susceptible to 
such collateral attack in the courts of 
the state which rendered the decree.!! 


Sherrer Opponents Wish 

To Narrow Scope of ‘‘Participation" 
There are some writers, authorities, 
and courts, who opposing the rule 
formulated in the Sherrer and Coe 
decisions, wish to narrowly confine 





6. 305 U. S. 32, 59 S. Ct. 3, 83 L. ed. 26 
(1938); see also, note 1 A.L.R. 2d 1385 (1948). 

7. 334 U. S. 343, 348. 

8. In Coe v. Coe, 334 U. S. 378, 68 S. Ct. 1094, 
92 L. ed. 1451 (1948), the defendant admitted the 
plaintiff's domicile, refusing even to contest that 
particular phase of the case. When he attempted 
later to contest the decree of the Nevada court, 
he was held barred by the doctrine of res judicata, 

9. Italics added. 

10. The writer adds this phrase. This is reason- 
able in view of the decisions. See note 8, supra. 

11. 334 U. S$. 343, 351-352. 

12. See note 11, supra. 

13. In Brasier v. Brasier, 200 Okla. 689, 200 P. 
2d 427 (1948), the defendant wife signed an entry 
of appearance; however, no pleadings were filed 
by the wife, nor was representation of counsel 
secured. The Oklahoma court refused to give 
conclusive effect to the Arkansas divorce obtained 
under such circumstances. 

14. The Oklahoma decision, note (13), supra, 


Migratory Divorce 





this concept of participation’? which 
so effectively precludes the defendant 
from collaterally attacking the for- 
eign divorce decree. 

Despite the express wording of 
Sherrer v. Sherrer and Coe v. Coe, 
New Jersey, Oklahoma'* and Wis- 
consin'* have attempted to distin- 
guish the an attempt 
which is admirable, but probably 
futile. The New Jersey Supreme 
Court, in Staedler v. Staedler,5 has 
endeavored to limit the application 
of the Sherrer case to: 


decisions, 


. a true adversary proceeding where 
the parties are represented by counsel 
of their independent choice and where 
there is opportunity to make volun- 
tary decision on the question as to 
whether or not the case should be fully 
litigated either on the question of 
jurisdiction or the merits. . . .16 


his distinction is predicated on the 
fact that in the Sherrer and Coe cases 
both parties to the litigation had ac- 
tually chosen their own counsel and 
were present in the courtroom. In 
Staedler v. Staedler the defendant 
wife agreed to the appearance, the 
husband selected her counsel for her 
and at no time was she present in 
the Florida courtroom. Herein, the 
New Jersey court found its distinc- 
tion: Since the defendant had neg- 
lected to choose her own counsel, 
she had not sufficiently participated 
in the litigation of the case. There- 
fore, she was not bound by the 
Sherrer doctrine and could later 
collaterally attack the Florida decree 
in the New Jersey courts.'? 

The trend which the Supreme 





was substantially followed by the Wisconsin court 
in Davis v. Davis, 259 Wis. 1, 47 N.W. 2d 338 
(1951), wherein the defendant wife merely entered 
a formal appearance before the court of the 
sister state which granted the divorce. 

15. 78 A. 2d 896, 6 N. J. 380 (1951). The wife 
signed an agreement providing for her financial 
support; the agreement further provided that she 
would enter any appearance required in the 
divorce proceeding to be instituted by her hus- 
band. The husband journeyed to Florida, engaging 
an attorney to represent his wife in the divorce 
proceedings. She executed the appropriate papers 
to enter an appearance in the Florida hearing; 
the divorce was granted. Later when the husband 
failed to make payments to the wife under the 
original agreement, she sought a New Jersey 
divorce with alimony. The New Jersey court re- 
fused to give conclusive effect to the Florida 
divorce, granting the requested divorce with 
alimony. 

16. Id. at 902. 

17. Id. at 896. 
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Court of the United States has been 
following, however, refutes this dis- 
tinction. It may well be argued that 
the statement of Mr. Justice Reed 
in the recent case of Johnson v. 
Muelberger,® though it is only dic- 
tum, sheds light on the question of 
participation, and may minimize any 
necessity for active choice of coun- 
sel and personal appearance in the 
courtroom by the defendant party. 
In his critique of the holding in the 
Sherrer and Coe decisions, Mr. Jus- 
tice Reed remarked: 

It is clear from the foregoing that 
under our decisions a state by virtue of 
the clause must give full faith and 
credit to an out-of-state divorce by 
barring either party to that divorce 
who has been personally served or who 
has entered personal appearance}® 
from collaterally attacking the de- 
cree.20 

In view of this statement, and on 
appraisal of the recent trend in the 
Supreme Court, it is a reasonable 
assertion that the New Jersey dis- 
tinction of Sherrer v. Sherrer will not 
be sanctioned by the Supreme Court 
of the United States. 

In this respect, the courts of Cali- 
fornia have taken a more realistic 
attitude toward the Sherrer and Coe 
decisions. Several recent California 
cases have followed the Sherrer doc- 
trine, stating in effect that actual 
litigation of the question of domicile 
is not an essential, mere participa- 
tion in the divorce proceeding with 
opportunity to litigate being com- 
pletely adequate. In the cases of 
Knox v. Knox?! and Estate of Scho- 
maker? it was held that an answer 
filed by a Nevada attorney acting 
under power of attorney given by 
the wife was sufficient participation, 
any future collateral attack on the 
resulting divorce decree thus being 
barred by the doctrine of res judi- 
cata. In Estate of Schomaker, the de- 
fendant wife in California signed a 
power of attorney authorizing an 
appearance for her by Nevada coun- 
sel in the Nevada Court in which 
the plaintiff husband was prosecut- 
ing his suit for divorce. The particu- 
lar power of attorney was that cus- 
tomarily used by Nevada attorneys 
and was in blank at the time the de- 
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fendant signed it. In tact, the de- 
fendant expressed no preference for 
individual 
there 


any Nevada attorney; 


thus was no_ independent 
choice of counsel, and the attorney 
who ultimately represented her was 
chosen by the plaintiff in the Nevada 
action. In holding that the defend- 
ant wife in the Nevada proceeding 
could not collaterally attack the 
foreign divorce decree in the courts 
of California, the California court 
stated: 


.. . It is sufficient if the defendant 
has participated in the proceedings 
and had full opportunity to litigate 
the issue. If so, the decree is binding 
even though a relitigation of the ques- 
tion of jurisdictional residence re- 
quirements in another state might re- 
sult in a finding that the domiciliary 
claim was fraudulently asserted for 
the purpose of obtaining a decree 
which as a matter of policy could not 
be procured in the state of actual 
domicile. Therefore, where, as here, 
the finding of requisite jurisdictional 
facts was made in divorce proceedings 
in another state in which the defend- 
ant appeared and participated,*8 the 
decree has become final, it must be 
given full faith and credit in the courts 
of this state.*4 


From the foregoing discussion, it 
is obvious that the definition and ul- 
timate limitation of the concept of 
participation are matters of conjec- 
ture to be left to the Supreme Court 
of the United States. The term “par- 
ticipation” is used only generally 
and is rarely defined. Those who 
analyze the cases can only answer the 
question of what is participation in 
an indefinite, and certainly inade- 
quate manner. On close analysis, it 
would seem that the California inter- 
pretation is the better view; it is un- 
doubtedly the more liberal, and the 
Supreme Court of the United States 
appears to be following the liberal, 
rather than the conservative, trend. 
Therefore, it is reasonable to con- 
clude that if and when the Supreme 
Court is called upon to define the 
term, it will follow California's lead 
and reply that mere voluntary ap- 
pearance through counsel on the 
part of the defendant in the courts 
of the forum is sufficient to deny to 
the defendant any right to collater- 
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ally attack the resulting decree in 
the courts of a sister state. 


Policy For and Against 

the Sherrer Case 

The very fact that New Jersey, 
Oklahoma and Wisconsin have en- 
deavored so strongly to distinguish 
Sherrer v. Sherrer demonstrates that 
the case is not viewed with favor 
by many factions. On the other hand, 
the Sherrer case has its just share of 
proponents. To those who closely 
appraise the case, it seems to be 
either good or bad, with no in-be- 
tweens—an over-all dichotomous ef- 
fect. 

The basic argument of those who 
oppose the Sherrer and Coe cases may 
be defined: those states that main- 
tain strict divorce laws and policies 
should not be forced to succumb to 
the few states which thrive on liberal 
migratory divorce laws. The voice of 





18. 340 U. S. 581, 71 S. Ct. 474, 95 L. ed. 552 
(1951). 

19. Italics added. 

20. 340 U. S. 581, 587. 

21. 88 Cal. App. 2d 666, 199 P. 2d 766 (1948). 

22. 93 Cal. App. 2d 616, 209 P. 2d 669 (1949). 

23. Italics added. 

24. 93 Cal. App. 2d 616, 623, 209 P. 2d 669, 
673 (1949). 
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eligious authorities is quick to sup- 
sort this stand and is raised con- 
stantly in opposition to more liberal 
livorce laws. And political forces?® 
ormally ally themselves closely with 
he religious forces, reasoning that 
he state of true domicile has a basic 
oncern in the marriage status, a 
concern in which it should not be de- 
rived. Furthermore, it cannot be 
lenied that there is a mercenary un- 
dercurrent which, however outward- 
ly clothed with honesty, is premised 
on the basic proposition that the 
“divorce business” is quite lucrative 
Nevada 
and its internationally famous Reno, 


and should not be lost to 
which supply a ready haven for the 
divorcé. 

Looking at the argument from the 
other side, even the most ardent op- 
ponents of obligatory recognition of 
foreign divorce decrees will readily 
acknowledge the need for a rule of 
uniform recognition of all divorces 
valid in the forum where rendered. 
It is neither good sense, good morals 
nor good law to continue the in- 
congruous and highly inappropriate 
situation in which a divorce is le- 
gal in one state and illegal in an- 
other, so that a divorcé who has re- 
married may become a felon by 
merely stepping across a state line. 
In like manner, the children of the 
new marriage may be legitimate in 
one state and illegitimate in another. 
These arguments, of course, favor 
the continuance of the doctrine laid 
in Sherrer v. Sherrer. 

Further substantiating this line of 
reasoning, such states as Florida and 
Nevada have their own concept of 
domicile and regard it as established 
and bona fide when the statutory re- 
sidence requirement is satisfied. The 
divorce proceeding may be instituted 
ilter the plaintiff has completed this 
residence requirement. In contradis- 
tinction, other states refuse to be 
contained by their sister states’ posi- 
tion in the matter, rather question- 
ng the foreign divorce decree on 
urisdictional grounds when their 
definition of domicile is not met. 
(hus it can be argued in favor of 
he recognition of migratory divorces 
hat Florida and Nevada do, after 


all, have their own individual and 


unique policies concerning divorce 
and domicile; other the 
Union have no constitutional right 
to deny this policy. 

Mr. Justice Rutledge recognized 


this argument in his dissent in the 


states ol 


second Williams case, where he re- 
marked that Nevada and North Car- 
olina had their own distinct statutory 
laws and policies concerning the mat- 
ter of divorce. Therefore, when 
North Carolina sought to upset the 
Nevada decree, it was, in effect, deny- 
ing Nevada law and policy, and thus 
denying full faith and credit to 
the Nevada decree.*® 

Much the same argument was em- 
ployed by Mr. Chief Justice Vinson 
in the majority opinion in Sherre? 


v. Sherrer, when he said: 


[his is a. . . case involving in 
consistent assertions of power by courts 
of two states of the Federal union and 
thus presents considerations which go 
beyond the interest of local policy, 
however vital. In resolving the issues 
here presented, we do not conceive it 
to be a part of our function to weigh 
the relative merits of the policies of 
Florida and Massachusetts with respect 
to divorce and related matters.?7 

It is one thing to recognize as per 
missible the judicial re-examination of 
findings of jurisdictional fact where 
such findings have been made by a 
court of a sister state, which has en- 
tered a divorce decree in an ex parte 
proceeding [Williams v. North Caro- 
lina No. 2]. It is quite another thing 
to hold that the vital rights and inter- 
ests involved in divorce litigation may 
be held in suspense pending the scru- 
tiny by Courts of sister states of find- 
ings of jurisdictional facts made by a 
competent court in proceedings con- 
ducted in a manner consistent with 

the highest requirements of due proc- 

ess and in which the defendant has 
participated.?§ 

There is always the very liberal 
view in support of the Sherrer de- 
cision, and in derogation of the sec- 
ond Williams case that American life 
and morals are undergoing an evolu 
tionary change, that though it may 
be contrary to local public policy, 
it is national public policy that our 
interstate divorce law should be in 
oculated with certainty, a certainty 
much greater than that guaranteed 


by the Sherrer case. Those who de- 
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fend such a view weuld reason that 
it is an elementary proposition that 
a man or woman should not be a 
monogamist in one state and a biga 
mist, and felon, in another. 

Despite the exertion of pressure 
for a more strict judicial interpreta 
tion and limitation of migratory di 
vorce, the trend seems to be progress 
ing in just the opposite clirection, 
for the doctrine of Sherrer v. Sherreo 
has been extended.*” Family disor 
ganization has become so very com 
plex in this modern day that it is 
the 


arise 


virtually impossible to solve 


problems that are prone to 
by application of strict divorce laws. 
Divorce decrees granted under laws 
which are becoming increasingly 
liberal should be accorded a greater 
stability; this would seem an appro 
priate response to the changing role 
and tunction of the American tami 
ly, a v.ew apparently shaved by the 
Supreme Court of the United States. 
It cannot be disputed that our so- 
ciety is changing in favor of more 
laws. Divorce has 


liberal divorce 


come to be almost commonplace; 


one scarcely loses an iota ol his good 
standing in society merely because 
he has been divorced. This tact hard- 
ly commends the strict divorce laws 
and nonrecognition of migratory di 


vorces which some authorities so 


strongly endorse. It may be that edu- 
cation will ultimately be the answet 
to the deplorable divorce situation. 


The Restrictive Scope 
of Sherrer v. Sherrer 


In 1948, Mr. Chief Justice Vinson in 
Sherrer v. Sherrer, speaking for the 
majority, showed a clear disposition 
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25. The Uniform Divorce Recognition Act, a 
product of the commissioners on Uniform State 
Laws and approved by the legislatures of a number 
of states (California, Nebraska, New Hampshire, 
Rhode Island, South Carolina, Washington and 
Wisconsin) has as its underlying object the 
destruction of the great majority of migratory 
divorces. For a discussion of the act, see “Work 
of the 1949 California Legislature’, 23 So. Calif. 
L. Rev. 7 (1949); as to the constitutionality of the 
act, see Ruymann, ‘‘The Problem of Migratory Di- 
vorce: The Utility or Futility of Legislation’’, 5 
Law & Law N. 10, 14-15 (Win. 1951-52). 

26. 325 U. S. 244, 250. 

27. 334 U. S. 343, 354. 

28. Id. at 355-356. 

29. Johnson v. Muelberger, 340 U. S. 581, 71 
S. Ct. 474, 95 L. ed. 552 (1951). 
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Life Insurance Investments: 


Some Legal Phases 


by Churchill Rodgers - General Counsel of Metropolitan Life Insurance Company 


= This is the first of two installments of Mr. Rodgers’ paper on the subject 


of life insurance investments, based on his experience with the Metropolitan 


Life Insurance Company and presented at the University of Chicago Law 
School Conference on Insurance on January 15, 1954. This month's installment 


deals with recent legal developments in connection with life insurance company 


investments. In a subsequent issue, investments in corporate securities will 


be discussed. 





® The fields of investment in which 
New York life insurance companies 
are concerned, subject to the re- 
quirements and limitations of appli- 
cable statutes, are housing and other 
income-producing real property, gov- 
ernment and corporate securities 
and city and farm mortgages.! Sub- 
stantial compliance with the invest- 
ment requirements and limitations 
of the New York statute by foreign 
insurers doing business in New York 
may be required as a condition to 
the issuance or renewal of their 
licenses to do business in New York.? 

Because of the limitations of time, 
space and interest, my mission here 
is limited to a discussion of some 
illustrative recent legal develop- 
ments and incident problems aris- 
ing in three of the fields mentioned: 
housing, other income-producing 
real property and corporate securi- 
ties. Necessarily, my discussion must 
be based on my experience in these 
fields with Metropolitan Life Insur- 
ance Company. Those of you who 
represent or hope to represent do- 
mestic or foreign insurers doing 
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business in the State of New York or 
corporations financed or seeking fi- 
nancing by such insurers may be 
particularly interested. 


1. HOUSING 


Exclusive of an early experimental 
project of about 2,100 apartments 
recently sold as having accomplished 
its purpose, Metropolitan Life In- 
surance Company has constructed 
and is operating seven housing proj- 
ects containing over 34,000 apart- 
ments and incident shopping and 
other business facilities and provid- 
ing homes for more than 100,000 
people. The underlying concept has 
been to create in each case a whole 
new community on such a scale as to 
be relatively independent of adja- 
cent communities, and hence not 
subject to neighborhood deprecia- 
tion, and made attractive and pro- 
tected from obsolescence by well-de- 
signed, fireproof construction, with 
generous provision for light and air 
in a setting of green lawns, trees, 
flower beds, garden paths, and play- 
grounds. Parkchester, Stuyvesant 


Town, Peter Cooper Village, and 
Riverton are located in New York; 
Parkfairfax in Alexandria, Virginia; 
Parkmerced in San Francisco; and 
Parklabrea in Los Angeles. Stuyves- 
ant Town and Riverton were built 
under the New York Redevelopment 
Companies Law and the other pro- 
jects under Section 84 of the New 
York Insurance Law. In conception, 
execution and management they are 
the work of F. H. Ecker, Metropoli- 
tan’s former chairman, now honor- 
ary chairman, of the board of direc- 
tors. 

The first purpose of a life insur- 
ance company in investing the funds 
entrusted to it by its policyholders 
must be safety of principal, with the 
maximum yield consistent with such 
safety. There is a second purpose of 
parallel importance—that is, so to 
invest as to accomplish a maximum 
of public good. Thus in the con- 
struction of its various housing proj- 
ects Metropolitan not only has had 
in mind the financially sound in- 
vestment of its funds but has at- 
tempted to do its share in overcom- 
ing the housing shortage in such a 
way that moderate income families 
may live in urban communities in a 
suburban atmosphere. Certainly 
this is a prime example of private 
enterprise productively devoted to 





1. N.Y. Insurance Law Article 5. 
2. N.Y. Insurance Law §90. 
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public service. In effecting that pur- 
pose, however, many legal problems 
have been encountered, at least some 
of which may be attributed to the 
fact that there are those who have 
sought to make this realm of endeav- 
or an area of social and _ political 
conflict. 

Tenants’ right to privacy.—A case 
in which Metropolitan became in- 
volved as a result of its desire to pro- 
tect the privacy of its tenants raised 
fundamental constitutional ques- 
tions. You are undoubtedly familiar 
with the sect known as Jehovah's 
Witnesses. They are not noted for 
their retiring personalities. They are 
insistent salesmen of their literature. 
Tenants at Parkchester objected to 
their visits. Representatives of the 
Watchtower Society, the parent so 
ciety of Jehovah’s Witnesses, in- 
sisted on the right of the Witnesses 
to make such visits under the consti- 
tutional provisions guaranteeing 
and religion. 
They were permitted to visit those 
who The 
to protect 


freedom of speech 
desired their visitations. 
management undertook 
the tenants from undesired visits by 
enforcing a regulation adopted by 
management pursuant to an ena- 
bling provision contained in the 
leases. 

Finally, counsel for the Witnesses 
served Metropolitan with an action 
for an injunction and declaratory 
judgment. Metropolitan went to the 
trouble and expense of asking its 
tenants their wishes in the matter. 
Over 11,000 of the Parkchester ten- 
ants indicated that they did not 
desire the visits and some twenty- 
eight indicated willingness to have 
the visits. The twenty-eight names 
were furnished to the Witnesses and 
they were forbidden access to the 
remainder of the tenants. While the 
trial was in process, over seven hun- 
dred Witnesses stormed Parkchester 
one Sunday morning and succeeded 
in waking up all the tenants. 

In other cases it had been decided 
that the Witnesses could not be ex- 
luded from privately owned streets 
which were open to the public.‘ It 
had been held that by municipal 


ordinance they could not be pre- 


vented from knocking on the door of 
a householder who had not invited 
them.* Their position in this case 
was that the hallways of an apart- 
ment house were not different from 
a private street or the approach to a 
private house. The courts refused to 
accept their contentions and the 
rights of privacy and property in- 
volved were protected. The line was 
drawn between an appropriate place 
(streets) and an inappropriate place 
(hallways) for the exercise of free- 
dom of speech and religion, and the 
right of the possessory owner to ex- 
clude strangers was upheld. When 
certiorari to the Supreme Court of 
the United States was denied, the 
winning of cases before the Supreme 
Court by Jehovah’s Witnesses was 
interrupted. It is believed that in 
that case Metropolitan was able to 
render a service to landlords and 
tenants generally in the interest of 
quiet, privacy and good manage- 
ment. 

Constitutionality of the redevelop- 
law.—Stuyvesant 
Town has been the project most 
productive of litigation. A partial 


ment companies 


reason for this may be that it was a 
pioneering co-operative effort of 
private enterprise and state and 
municipal governments to aid in 
the cure of urban blight. It seems to 
be the fatal tendency of our urban 
communities to grow at the edges 
while rotting at the center. Land in 
area large enough to develop and at 
prices permitting economic and at- 
tractive development may be more 
easily acquired in suburban areas 
than in urban areas. Diverse owner- 
ship in small parcels and inflated 
land values effectively prevent re- 
habilitation by private enterprise 
without inducements which can 
be afforded only by government. 
Without such inducements, blight 
spreads, crime and disease-ridden 
slums increase in area, tax delin- 
quencies mount, the cost of render- 
ing necessary municipal services in- 
creases, and city credit declines. The 
Redevelopment Companies Law, 
under which Stuyvesant Town was 
built, sought to afford to private 


enterprise the aid of condemnation 
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in accumulating the necessary area 
and partial tax exemption to permit 
fair earnings at limited rentals— 
and, most important, if the co-opera- 
tion of private enterprise was to be 
gained—without impairing the pri- 
vate status of private enterprise. 
Under the provisions of that law 
a detailed contract was worked out 
with the City of New York for the 
rehabilitation of eighteen city blocks 
constituting the notorious gashouse 
district. The total expense of acqui- 
sition, construction 
was to be paid by Metropolitan, and 
not one penny was to be contributed 
by the city. Assembly of land was to 
be aided by condemnation, and the 
completed project was to pay taxes 
for a period of twenty-five years 
based on the assessed value on the 
tax rolls of all land and improve- 
ments within the project area at the 
time of acquisition, including prop- 
erty such as schools and churches 
previously exempt. Interior public 
streets were to be closed and the land 
conveyed in exchange for exterior 
strips to be used to widen the exte- 
rior public streets and to be paved 
at the expense of Metropolitan. The 
only concession made by the city in 
order to induce the construction of 
the project was to give up something 
it did not have and would not have 
unless the project were built—the 
right to tax for twenty-five years 
that part of the value of the com- 
pleted project representing an in- 
crease in value over the assessed val- 
uation of the land and buildings 
acquired for the project. At the end 
of the period the project was to 
become fully taxable, and in the 
meantime the city would benefit by 
the increase in the assessable values 
of the surrounding properties. 
Average maximum rentals were 
set with the proviso that, if they did 
not provide a yield before deprecia- 
tion of 6 per cent on the total actual 
final cost of the project, the Board 
of Estimate of the city would upon 


clearance and 





3. Watchtower Bible and Tract Society v. Metro- 
politan Life Insurance Co., 297 N.Y. 339, 79 N.E. 
2d 443, cert. denied, 335 U.S. 886 (1948). 

4. Marsh v. Alabama, 326 U.S. 501 (1946); Tuck- 
er v. Texas, 326 U.S. 517 (1946). 

5. Martin v. Struthers, 319 U.S. 141 (1943). 
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submission of conclusive evidence to 
that effect 
such maximum rentals sufficient to 
provide such 6 per cent. It was fur- 
ther provided that at any time after 
five years the owner might terminate 
the contract by the payment of an 


approve an increase in 


amount equal to the past taxes from 
which it had been exempted plus 
interest at the rate of 5 per cent. 


Opponents Attack Validity 
of Redevelopment Companies Law 


Even before the contract was signed, 
opponents of the project brought an 
action in the property 
owners, Murray v. La Guardia,® at- 


name of 


t.cking the constitutionality of the 
Redevelopment Companies Law and 
the legality of the proposed contract. 
The fundamental constitutional ob- 
jection was that, since the project 
would be constructed, owned, and 
managed by private enterprise for 
private profit, the proposed con- 
demnation would not be for a pub- 
lic purpose. The courts held that 
the public purpose was rehabilita- 
tion and that that purpose would be 
accomplished upon the completion 
of the project. Objections to the 
legality of the contract as illusory 
and as not conforming with the stat- 
ute were rejected without discussion, 
but the 
treated as substantial, and the deci- 


constitutional point was 


sions upholding constitutionality 
were by a divided vote of three to 
two in the Appellate Division? and 
of four to two, with one judge not 
participating, in the Court of Ap- 
peals. The Murray case has been 
generally followed in other jurisdic- 
tions. There are apparently only 
two cases to the contrary—one in 
Florida® and the other in Georgia.'° 

Owner's right to select and retain 
A few 
the initiation of the 
Murray case, another suit in the 
nature of a taxpayer's action, Pratt 


tenants of its own choice. 
months after 


v. La Guardia,’ was brought. It 


raised many of the same questions 
raised in the Murray case but for 
the first time clearly presented the 
contention that the lack of provi 
sion for the admission of Negroes as 
tenants was a vioiation of the equal- 
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protection-of-law provisions of the 
state and federal constitutions. The 
answer to that question would have 
required a determination of the pri- 
vate or public status of the com- 
pleted project—or, more specifically, 
a determination of whether or 
the management of the project and 
particularly the selection of tenants 
constituted state action. The court, 


not 


after questioning the appropriateness 
of a taxpayer’s suit to raise the con- 
stitutional question of denial of 
equal protection of the law, held the 
question to be premature and dis- 
missed the complaint. Its decision 
was affirmed above without opin- 


ion.}2 


Question of Equal Protection Is 
Raised by Persons Rejected as Tenants 


After renting began, this constitu- 
tional question was raised in two 
actions, one brought in the names of 
Negroes who claimed that they had 
been rejected as tenants because 
they were Negroes, 
brought in the name of a taxpayer.!% 


and another 
The two cases were consolidated on 
appeal. The fundamental argument 
of the complainants was that the 
use of condemnation by the city to 
assemble the project area, the grant- 
ing by the city of partial tax exemp- 
tion, the regulation of earnings and 
rentals, the closing of interior streets 
and the widening of exterior streets 
and incident exchange of land, the 
imposition of restrictions on use and 
alienation, and requirements as to 
reporting to and visitation by the 
city operated to make the completed 
project public in nature, at least to 
such an extent that the acts of its 
management in selecting tenants 
amounted to state action within the 
meaning of the Fourteenth Amend- 
ment. Cases so treating the acts of 





6. 291 N. Y. 320, 52 N. E. 2d 884 (1943) cert 
denied, 321 U.S. 771 (1944) 

7. Murray v. la Guardia, 266 App. Div. 912, 
42 N.Y.S. 2d 612 (Ist Dept. 1943). 

&. Herzinger v. Mayor of Baltimore, 98 A. 2d 
87 {Md. 1953); Foeller v. Housing Authority of 
Portland, 256 P. 2d 752 (Ore. 1953); State v. Rich, 
159 Ohio St. 13, 110 N.E. 2d 778 1953; and cases 
therein cited. 

9. Adams v. Housing Authority of City of Day- 
tona Beach, 60 So. 2d 663 (Fla. 1953) 

10. Housing Authority of City of Atlanta v. John- 
son, 209 Ga. 560, 74 S.E. 2d 891 (1953). 


Churchill Rodgers began his 


practice in Honolulu after his gradua- 


legal 


tion from Harvard Law School in 
1926. Moving to New York City in 
1928, he became attorney for Metro- 
politan in 1933. He has been general 
counsel since 1948. 





political parties'* and labor unions"® 
were relied upon. 

The essential position of the de- 
fense was that the equal-protection 
clauses limited state action only, 
that the acts of private persons con 
stituted state action only when they 
acted, as in the cases relied upon by 
the plaintiffs, in a capacity recog 
nized by the state as governmental, 
that in selecting tenants the man- 
agement was not acting in such a 
capacity, and that the factors relied 
upon by the plaintiffs as giving a 
public status to the project were 
really just elements in a bargain be 
tween private enterprise and gov 
ernment to accomplish the purposes 
of each and that no change of sta 
tus was thereby intended or effected. 
This position of the defense was 
sustained by the lower court,!* and 


11. 182 Misc. 462, 47 N.Y.S. 2d 359 (Sup. Ct 
N.Y. Co. 1944), affd 268 App. Div. 973, 52 N.Y.S 
2d 569 (Ist Dept 1945). 

12. Pratt v. La Guardia, 294 N.Y. 842, 64 N.E 
2d 394 (1945). 

13. Dorsey v. Stuyvesant Town, Polier v. O'Dwy 
er, 299 N.Y. 512, 87 N.E. 2d 541 (1949), cert 
denied, 339 U.S. 981 (1950) 

14. E.g., Smith v. Allwright, 321 U.S. 649 (1944) 

15. E.g., Steele v. L. & N.R. Co 
(1944). 

16. Dorsey v. Stuyvesant Town, Polier v. O'Dwy 
er, 190 Misc. 187, 74 N.Y.S. 2d 220 (Sup. Ct 
N.Y. Co. 1947). 
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on appeal to the Appellate Division 
the decision was unanimously af- 
firmed,!? but on appeal to the Court 
of Appeals three of the seven judges 
dissented from that court’s judgment 
of affrmance in the Dorsey case. In 
the Polier case, all concurred in dis- 
missing the appeal. The Supreme 
Court denied certiorari, but there 
two justices thought that certiorari 
should be granted. The case estab- 
lished that the owners of a redevel- 
opment project have the same free- 
dom of choice in the selection and 
retention of tenants as do owners of 
other private property. 

The complainants’ case was fi- 
nanced by two social-minded organ- 
izations. Some seventeen other or- 
ganizations with similar views ap- 
peared as amici curiae. Ten were 
represented by one attorney. With 
one or two exceptions, the nineteen 
organizations referred to accepted 
the Dorsey decision as finally de- 
terminative of the legal rights in- 
volved. However, at least one such 
group, by espousing the cause of a 
Negro family who became unau- 
thorized occupants of an apartment 
as guests or subtenants in violation 
of clear lease provisions making such 
occupancy by anyone a lease viola 
tion, and by defending others whom 
the management sought to dispos- 
sess, demonstrated its unwillingness 
to abide by that decision. 

The defendants in the dispossess 
actions’ contended that they were 
being dispossessed because of their 
views and activities in opposition to 
the owner’s policy in regard to the 
selection of tenants and that dispos- 
sess actions so motivated violated 
the equal-protection clauses. They 
contended further that the Dorsey 
case was distinguishable in that in 
the instant cases, unlike the Dorsey 
case, the owner had sought the aid 
of the courts and that consequently 
the cases at bar fell within the rule 
of Shelley v. Kramer,!® holding the 


enforcement of legally “valid” re- 
strictive convenants to be in contra- 
vention of the Fourteenth Amend- 
ment. The owner contended that the 
defendants were without legal right 


to continue in possession, that the 


owner’s reasons for wishing to recov 
er possession of its property were im- 
material and need not be given, and 
that consequently the issuance of a 
dispossess order would not constitute 
state action in violation of the equal- 
protection clause. The position of 
the owner was sustained in all stages 
of the litigation, including, finally, 
denial in one of the cases of a stay 
by a Justice of the United States 
Supreme Court.?° 

Under like inspiration, a Negro 
family under pretense of legal sub- 
tenancy later took possession of a 
Parkchester apartment and resisted 
being dispossessed without the bene- 
fit of the arguments available in the 
Stuyvesant Town cases. After much 
public furor, including an incident 
of sympathizers chaining themselves 
to chairs at Metropolitan’s home 
office, and the passage of nearly a 
year, they were physically evicted 
from the apartment by a marshal 
after refusing to vacate peacefully 
in obedience to a court order to va- 
cate.?! 

In 1944 the Administrative Code 
of the City of New York 
amended to prohibit discrimination 


was 


tenants for re- 
development projects thereafter con- 
tracted for,2? and in 1950 the state 
legislature amended the Civil Rights 
Law to prohibit discrimination in 


in the selection of 


any future housing having public 
assistance.*5 Provision for the pros- 
pective impact of both the local law 
and the amendment of the 
Civil Rights 
probable 


state 


Law recognized the 


constitutional inapplica- 


bility of such legislation to existing 
projects. Nevertheless, by local law?4 
(the Brown-Isaacs bill) enacted in 
1951, the administrative code of the 


17. Dorsey v. Stuyvesant Town, Polier v. O'Dwy 
er, 274 App. Div. 992, 85 N.Y.S. 2d 313 (Ist Dept 
1948) 

18. Stuyvesant Town Corp. v. Berg et al., Mun 
Ct., Borough of Manhattan, 4th Dist. (March 9, 
1951) (not reported) affd. 126 N.Y.L.J. 1008 col 
4 (App. Div. Sup. Ct. Ist Dept October 26, 1951); 
Metropolitan Life Insurance Company v. Davis et 
al., Mun. Ct., Borough of Manhattan, 4th Dist 
(March 9, 1951) (not reported); see also Davis v. 
Stuyvesant Town, 125 N.Y.L.J. 553, col. 7 (Sup. Ct 
N.Y. Co., February 14, 1951) (tenants petition 
for injunction pendente lite denied) 

19, 334 U.S. 1 (1948) 

20. Metropolitan Life Ins. Co. v. Berg, see note 
18 supra; accord, Globerman v. Grand Central 
Gardens, 115 N.Y.S. 2d 757 (Sup. Ct. Spec. Term 
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city was again amended to purport 
to prohibit discrimination in the 
selection of tenants in existing rede- 
velopment projects of which there 
was only one unaffected by existing 
legislation to the same effect, name- 
ly, Stuyvesant Town. This legisla- 
tion was objectionable as special 
legislation, as retroactive in effect, 
as impairing existing contract and 
property rights, and as an invasion 
of a legislative field reserved to the 
Article XVIII of the state 
Redevelopment 
Companies Law, the Public Hous- 


state by 
constitution, the 


ing Law, and the Civil Rights Law. 
However, prior to the enactment of 
the Brown-Isaacs bill but after the 
establishment in the Dorsey case of 
its right freely to select its tenants, 
Metropolitan had voluntarily fol- 
lowed the policy at Stuyvesant Town 
of not rejecting anyone as a tenant 
because of color. Certainly it can be 
definitely stated that since the enact- 
ment of the Brown-Isaacs bill no 
Negro has been denied tenancy at 
Stuyvesant Town because he was a 
Negro. Consequently there has been 
no occasion for establishing the in- 
validity of that law in the courts. 


No Conflict Between 
“Property’’ and ‘‘Human" Rights 


Here was no conflict, as some sug- 
gested, between a right 
and a human right. The alleged 
human right to be selected as a ten- 
ant was a nonexistent right, and the 
property right to choose one’s ten- 


property 


ants, like all property rights, was in 
fact a human right. For Metropoli- 
tan, under attack, not to have de- 
fended its freedom of choice in the 
selection of tenants and thus to have 

(Continued on page 722) 


N.Y. Co. 1952); see also Novick v. Levitt & Sons, 
200 Misc. 694, 108 N.Y.S. 2d 615, affd, 279 App. 
Div. 617, 107 N.Y.S. 2d 1016 (2d Dept 1951). 

21. Order of Mun. Ct. of City of N.Y., Borough 
of Bronx, Ist Dist., Met. Life Ins. Co. v. Orlansky 
et al. (L. & T. 5301-1952), order offd, 129 N.Y.L.J. 
1030, column 2 (Sup. Ct. App. Term, March 27, 
1953), leave to appeal denied, 129 N.Y.L.J. 1606, 
column 8 (App. Div. Sup. Ct. Ist Dept, May 13, 
1953); for an interesting account of the proceed- 
ings see the Daily Worker, May 21, 1953, page 1. 

22. Adm. Code of City of N.Y., § J 41-1.2 (LLL. 
1944, No. 20). 

23. N.Y. Civil Rights Law §§ 18-a through 18-e 
(L. 1950, ¢. 287). 

24. Adm. Code of City of N.Y., § W41-1.0 (LL. 
1951, No. 41). 
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Prophecy, Realism and the Supreme Court: 


The Development of Institutional Unity 


by Paul J. Mishkin - Associate Professor of Law at the University of Pennsylvania Law School 


® The number of dissenting opinions written by the members of the present 


Supreme Court has aroused expressions of concern from many members of the 


Bar. Professor Mishkin's article traces this phenomenon to the over-simplification 


of legal ‘‘realism'’ which became dominant during the depression. He theorizes 
that the Court's own “institutional awareness", of which the unanimous deci- 


sion of the school segregation cases may be a symptom, is one of the most 


important factors in sustaining the Court's authority in the eyes of the public. 





®" Among the many _ noteworthy 
facets of the United States Supreme 
Court's recent decisions invalidating 
racial segregation in public schools, 
certainly the Court’s unanimity 
ranks high.! One can surmise that 
the single voice was, at least to some 
extent, the product of institutional 
awareness among the Justices.? In 
this aspect, it is especially hearten- 
ing. For it again demonstrates the 
existence of that basic reservoir of 
institutional pride which, as the seg- 
regation cases indicate, can be one 
of the Court’s real strengths. But in 
this aspect it also raises by contrast 
the more abiding question why that 
institutional unity seems often to be 
more noticeable by its absence. 
Constant unanimity on the Su- 
preme Court is hardly to be ex- 
pected. Nor does real institutional 
unity call for consistent accord. The 
very function of the Court as arbiter 
of our nation’s most significant dis- 
putes would make any such aim both 
futile and undesirable. At the same 
time, however, lawyers who appre- 
ciate that fact have nevertheless long 
since expressed concern about the 
general run of the Court's opera- 
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tions. Professor Louis L. Jaffe, in 
introducing a survey of the 1950 
Term, put it thus: 


The [Supreme] Court is yet to be 
appointed which will not be hotly 
criticized in some quarters. It is argu- 
able that there has never been a “good 
court”, If the present Court is not to 
escape this doom of all its predeces- 
sors, perhaps the most general criticism 
that might be directed against it is its 
relative lack of institutional awareness 
and pride. This manifests itself in a 


variety of ways. The number of con- 
currences and dissents, particularly 
to denials of certiorari, is far in excess 
of what appears to be needed to pre- 
serve essential and significant points 
of difference. As if to show that these 
differences are not the ineluctable 
promptings of intellectual integrity, 
the opinions ring with a personal tone 
of charge and countercharge, of points 
scored, of passion, predilection and 
horrid prophecy. One has so often the 
feeling that the vote of this or that 
justice is only remotely controlled by 
his apprehension of the legal issues 
and represents a judgment based on 
collateral considerations.’ 


With characteristic acumen, Pro- 
fessor Jaffe then went on to suggest 
as a possible cause that “to the ap- 
pointing power it has been irrele- 
vant that the incumbent justices may 
not respect the capacity of a new 
appointee”.* He had already traced 





1. Brown v. Board of Education and other 
cases, 22 U. S. L. Week 4245 (May 17, 1954); 
Bolling v. Sharpe, 22 U.S. L. Week 4249 (May 17, 
1954). 

As a sample of the press comment on the una- 
nimity, see the “‘Review of the Week"’ section 
of The New York Times, May 23, 1954: ‘‘In many 
respects the decision was unusual. It was unan- 
imous, and on important issues the Court fre- 
quently is split. ** (Page E1, column 7); 
There was also praise . . for the Justices’ 
unanimity . . ."' (Page El, column 8). And see 
the next succeeding footnote. 

2. The newspapers seemed to attribute the 
unanimity almost entirely to the influence of 
Chief Justice Warren. See, e.g., The New York 
Times cited in note 1 supra at page E1, column 8, 
and at page E5, columns 6, 7, 8. While one may 
certainly guess that he played a significant role, 
the newspaper writers seem to ignore some rele- 
vant data: decisions in past terms barring racial 
discrimination have also been unanimous, with 
a single opinion by then Chief Justice Vinson. 
See Sweatt v. Painter, 339 U.S. 629 (1950); Mc- 
Laurin v. Regents of University of Oklahoma, 339 
U.S. 637 (1950); cf. Shelley v. Kramer, 334 U.S. 1 
(1948); Sipvel v. Regents of University of Oklo- 


homa, 332 U. S. 631 (1948) (per curiam opinion). 
On the fuller record, credit would seem to re- 
dound more broadly to most, if not all, members 
of the Court. 

3. Jaffe, ‘Foreword, The Supreme Court, 1950 
Term’, 65 Harv. L. Rev. 107, 113 (1951). 

4. In an indirect way there is a suggestion of 
confirmation for this view in 62 Time (No. 12) 
page 22: 

“A friendly, folksy Kentuckian who sprinkled 
his conversation with such expressions as ‘sure 
as God made little apples’ and ‘sound as old 
wheat in the mill,’ Vinson had a political knack 
for charming even those who were opposed to 
him. It was this talent, and not Vinson's stature 
as a lawyer or a judge, that prompted Harry 
Truman to appoint his good friend as Chief 
Justice in 1946. The High Court was shaking with 
personal feuds. . . . Harry Truman wanted easy- 
going Fred Vinson to quiet the clamor and pull 
the court together. 

“By quietly reasoning with the quarreling Jus- 
tices, Vinson muffled the unseemly uproar; but 
he did not pull the court together. There were 
dissents in 50% of the cases in the term before 
Vinson became Chief Justice, compared to 62% 
in his first term and 80% in his last."’ 
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the development of apparently more 
“relevant” criteria: 

The way in which the President or 
the public conceives the task of the 
Court affects the character of the ap- 
pointments. There is irony in the pos- 
sibility that the “realists” who insisted 
for so long that the Court’s work was 
not law but politics have made good 
their claim. The task being politics, 
the President may think himself jus- 
tified in his belief that it can and 
should be performed by politicians. 
The brand of politics will not neces- 
sarily satisfy the hopes of the “realist”, 
and so the endless chain of criticism, 
of action and reaction, of new reme- 
dies and new disappointments.5 
It is no less true, however, that 

the way the Justices themselves—by 
whatever standard chosen—conceive 
their own task substantially influ- 
ences the performance of that task. 
For inevitably a man’s conception of 
his job will shape his behavior in 
that position.® And in the formation 
of their views of the Court, the pres- 
ent Justices undoubtedly received 
some of their schooling, at least in- 
directly, from the legal “realists”. An 
American lawyer alive today could 
hardly escape the influence of the 
oft-repeated themes, not only that 
the work of the United States Su- 
preme Court is political, but that in 
doing it, judges follow their personal 
preferences. 

In fairness, at least to the better 
legal “realists”,? it should be noted 
that their own discussions were not 
quite so crude and oversimplified. 
Implicit faith in the decisive power 
of formal doctrine plus rigid deduc- 
tion did receive but short shrift at 
their hands; they did indeed point 
up political, social and psychological 
factors. And they may have over- 
stressed the latter, for those were the 
elements that the earlier tradition, 
by either convention or ignorance, 
had apparently ignored. But their 
work did not end there—nor did they 
(or at least the better of them) think 
it did. That the old dogmas did not 
in fact control the judicial process 
did not necessarily imply that the 
process was inscrutable or uncontrol- 
lable; that the judges were men, and 
law a means of social control, did not 


mean that decisions had to be capri- 
cious and unpredictable. Rather, 
these discoveries only meant that real 
understanding, prediction and con- 
trol had to be sought elsewhere and 
in new directions—in the common 
loyalties and training of the judi- 
ciary, in their felt responsibility, in 
institutional structures and in the 


focus of public attention, for ex- 


ample. And they began to stake 
out the boundaries of these new 
inquiries. 


The Realist Approach 

Was Oversimplified 

But a prospectus of work to be done 
is far less inviting than announce- 
ment of 
ones; qualified statements are not as 


discoveries—even partial 
dramatic as absolutes. Thus, as the 
“realist” position gained acceptance, 
oversimplified and generalized ver- 
sions of their approach achieved cur- 
rency. Buttressing this development 
was contemporary history. This was 
the early “New Deal” period. To 
many people, the Court’s activities 
appeared to evince the major truths 
that the “realists” had advanced: po- 
litical judgments were involved in 
the work of the Court, and the per- 
sonal politics of judges determinative 
of their decisions. Then, if confirma- 
tion were still necessary, those who 
wished could soon find a “controlled 
experiment”: a change in the per- 
sonnel of the Court did bring about 
a change in orientation and ultimate 
decision. Only more dimly—if at all— 
was it perceived that these events 
did not establish the impossibility of 
rational control, but only that the 
old doctrines 


were ineffectual re- 


straints. Brushed aside were many 


5. Jaffe, supra note 3, at 107. 

6. To be sure, an individual is frequently 
enough influenced as well by an idea of what 
his job ought to be. But that, in turn, is most 
often molded in large part by his impression of 
what the position in fact is. 

7. The use of this term is not intended to imply 
the existence of a ‘‘school’’. See Llewellyn, ‘Some 
Realism about Realism—Responding to Dean 
Pound"’, 44 Harv. L. Rev. 1222, 1233-34 (1931): 
“One thing is clear. There is no school of realists. 
There is no likelihood that there will be such a 
school. There is no group with an official or 
accepted, or even with an emerging creed. . 
New recruits acquire tools and stimulus, not 


masters, nor overmastering ideas. Old recruits 
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other complex factors which influ- 
ence decisions. That the “political” 
judgments of the Court might repre- 
sent more than the unvarnished so- 
cial theorems of the nine individuals 
who happened to be appointed to 
that bench was ignored—either sim- 
ply, or with a brief, formal obeisance 
in the direction of traditional dogma. 
That men might change upon assum- 
ing the responsibilities of judicial of- 
fice, that they might feel less free as 
judges than they were as partisans to 
vent their own personal theories 
from the bench, that they might seek 
with some measure of success to con- 
trol and compensate for their emo- 
tional reactions was either forgotten 
or disbelieved. Unknown, ignored or 
dubbed as exceptions were instances 
of men who, upon assuming the 
robe, spoke with a new tongue.® 

In the minds of some, the growth 
of the new attitude was fortified by 
yet another factor. Having witnessed 
what they deemed roughshod activ- 
ities of the “old” Court in striking 
down social and economic legisla- 
tion, many “‘liberals’” were wary of 
developing restraints on themselves 
that their “opponents” might cast 
off upon regaining power; in Pro- 
fessor Paul Freund’s terms: “Our age 
is contentious and frenetic, inclined 
to distrust the force of standards 
which one’s adversaries may choose 
to ignore, inclined to seize its own 
innings and impatiently mark up 
victories and defeats day by day”.® 
At least so long as the Justices’ views 
accord generally with one’s own, 
such an attitude would tend to pro- 
mote (and in turn be stimulated by) 
a concept of the Court’s work as 





diverge in interests from each other. They are 
related, says Frank, only in their negations, and 
in their skepticisms, and in their curiosity. There 
is however, a movement in thought and work 
about law. If the term ‘‘realists’’ still 
needs definition at this date, this writer wiil 
accept Professor Liewellyn’s description, Id. at 
1233-56. 

8. For several specific instances of such men, 
Freund, On Understanding the Supreme Court 
45-47 (1951). 

9. Ibid., at 75. Of course, in a significant 
sense, this is itself a ‘‘self-fulfilling prophecy.” 
See infra text at note 13. One who on this basis 
refrains from imposing controls on himself might 
well expect this adversary to do the same. And 
so on—wvunless the cycle is broken—ad infinitum. 
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and his LL.B. from Columbia Law 
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politics and its decisions as dictated 
by the preferences of the incumbent 
personnel.!° 

By some combination of these pat- 
terns and others, the “realist” preach- 
ing that the Court’s work was politics 
as well as law achieved currency as a 
pronouncement that it was wholly 
politics and not law; the proposition 
that a significant personal element 
affects judicial decision emerged in 
a form in which that personal ele- 
ment was apparently completely tri- 
umphant over all other factors. As 
Professor Jaffe has indicated, Presi- 
dents may well have been influenced 
by this conception of the Court in 
their selection of Justices. The influ- 
ence of these views does not seem to 
have stopped there, but to have 
reached to the Court as well. 

Aside from general dissemination 
of these views, commentaries on the 
work of the Court began to carry an 
oversimplified “realist” flavor. Indic- 
ative of this development, and en- 
couraging it, has been the appear- 
ance of many tabular studies of the 
votes of the individual Justices as 
“for or against” labor, civil lib- 
erties and the like. Put aside in the 
making of such tables is the fact that 
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cases frequently involve more than 
those problems alone. The “labor” 
side may be asking for relief requir- 
ing unwise intervention by a federal 
court in areas of state operation; a 
“civil liberties” contention may be 
framed in a manner which first pre- 
sents a substantial issue of relations 
among several states.’! If decisions 
were in fact exclusively the product 
of each individual’s politics and sym- 
pathies—and if one assumes a known 
clear hierarchy of such values—then 
complexities like these might well be 
ignored. But, on the other hand, 
even if reality is not quite so simple, 
publication of such tables and ar- 
ticles under respectable aegis lends 
credence to the notion that it is. By 
such means was the prevalent gener- 
alized version of the “realist” posi- 
tion brought directly home to the 
Court. 

Although probably no justice has 
fully accepted the oversimplification, 
it does seem to have been a signifi- 
cant factor in the thinking of mem- 
bers of the Court. And as this view 
of the Court’s work was assimilated 
into the conceptions of its Justices 
incumbent or to-be), the 
original partial truths progressively 
became in fact more and more the 
whole story; for men who believe 
that decisions of Supreme Court Jus- 
tices are always wholly matters of 
personal politics and predilection 


(either 


will not hesitate to decide their own 
cases on that basis. This development 
might go far to explain the unusually 
high number of separate concur- 
rences and dissents, the not-so-rare 
failure to achieve an “Opinion of the 
Court’, and “the feeling that the 
vote of this or that Justice is only 
remotely controlled by his apprehen- 
sion of the legal issues and represents 
a judgment based on collateral con- 


siderations”’.!* 


Justices’ Ideas of Job 

Remold Judiciary 

In this aspect, the views which had 
originally stemmed from the “real- 
ists’—by influencing the Justices’ 
conception of their job—helped te 
bring about a judiciary much closer 
to the image previously depicted by 





those views. This pattern of a doubt 
ful claim causing its own fulfillment 
is not an uncommon one; sociol- 
ogists have identified it generally as 
the “self-fulfilling prophecy”. In a 
leading article describing that con- 
Robert K. Merton 
defined it as “. . . in the beginning 
a false definition of the 


evoking a new behavior which makes 


cept, Professor 


situation 


the originally false conception come 
true’.18 He cites several examples. 
is that of the labor 
declaring that Negroes are ‘‘scabs’’ 


One unionist 
and antiunion; acceptance of this 
idea results in the exclusion of Ne- 
groes from union membership; thus 
barred, many Negroes are indeed 
forced to take jobs that are available 
to them only because of strikes—thus 
retroactively justifying the original 
“definition of the situation”. The 
pattern is no less identifiable in the 
area of our concern merely because 
the falsity of the original “defini- 
tion” lay in its partial truth. 

To the extent that this develop- 
ment has been a factor in the evolu- 
tion of the present Supreme Court, 
the sociological analysis highlights 
the difficulty of finding any solution 
for the problem. For as the original, 
partially true conception progres- 
sively fulfills itself, it tends to con- 
firm the initial belief, thus stimulat- 
ing further development in the same 
direction. It becomes difficult—and 
futile—to argue that the original idea 
was wrong and that things were not 
always as they apparently are. To 
argue that in any event they should 
not be so is hardly more effective, 
particularly where, as here, the orig- 
inal “definition” warns against any 
self-limitation that others might re- 
fuse to follow.14 

Nevertheless, halting of this trend 
does not seem impossible. To some 


10. What this ignores, however, is that such a 
concept once prevalent will probably 
changes in the Court's make-up. 

11. Cf. Freund, op. cit. supra note 8 at 66-67. 

12. See page 680 supra. 

13. Merton, ‘The Self-Fulfilling Prophecy’, 

8 Antioch Review 193, 195 (1948). Perhaps it is 
worth noting specifically that the word ‘‘proph- 
ecy'' is here used not in the sense of conscious 
orognostication, but rather as a description of 
what apparently happens in fact. 

14. See text at note 10 supra. 
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like 
hich gave it momentum could help 


extent, influences much those 


rve to arrest it. If, for instance, 


professional commentators on the 
(ourt’s work should begin to focus 
more on the objective resolution and 

alysis of the issues before the 
(Court and less on the personalities 
or politics, might it not be reason- 
able to expect some reflection of this 
the 


proach? A “definition of the situa- 


Court’s own ap- 
tion” provided by admirers would 


seem no less useful as a basis for 
a judge’s “self-fulfilling prophecy” 
than any other. Indeed, being more 
welcome, it might exert its effect all 
the more readily. 

outside influ- 


Beyond any such 


ences, developments within the 
Court itself might help reverse the 
pendulum’s swing. Readiness to 
adopt a new approach might well 
be prompted by discontent with un 
anticipated side effects of the origi- 
nal view. The range of events which 
that 


seems wide. A particular run of cases, 


might militate in direction 
or possibly a single case (perhaps 
even the school segregation cases) 
might serve to highlight the prob- 
lem. A significant change in the 
climate of professional and public 
opinion might bring about a re- 
examination of premises thought to 
be settled. These are only the most 
obvious examples of circumstances 
which could prepare the way for the 
acceptance of a new concept of the 
Court’s task. 

[The particular new approach 
might be crystallized by the inevi- 
table changes in personnel wrought 
by the Not that 


such changes would necessarily have 


passage of time. 
| that effect. But even a single individ 
ual with a different conception who 
earned the respect of the others for 
his professional and intellectual abil- 
B ity and for the integrity of his pur- 


ose could vary the Court's concept 
pol its job in the direction of greater 
institutional awareness. On the other 


hand, neither is such new personnel 


voek BEL ST™ 


i‘ prerequisite to change. The una- 


donee a! 


nimity of the school segregation cases 
jsuggests the present existence of an 














institutional sense which might well 
begin to operate more generally. ‘The 
incumbents can hardly be considered 
uniform in their attitudes toward the 
Court's function and operation. The 
same factors which would facilitate 
the 
proach from a new appointee might 


acceptance of a different ap- 
well serve to bring to the fore voices 


long present, but not dominant, 


within the Court itself. 


Court's Authority Depends 
on Institutional Pride 
By means such as these, appreciation 


could be heightened of the basic 
problem, that in the long-run con- 
tinuance of that public confidence 
which is the ultimate foundation of 
the Court’s authority may depend 
upon a more general resurgence of 
institutional pride and action. Such 
an awareness, without more, would 
constitute a major step toward solu 
tion. For it would affect a host of 
separate actions, each important in 
its own way, from the preparation of 
a contemplated majority opinion to 
the writing of a separate dissent. The 
attitude with which such tasks are 
undertaken plays a formidable role 
in the problem with which we are 
concerned, and it is that attitude 
which an awareness of the problem 
would shape. 

But the development of such an 
awareness, though indispensable, 
may not itself suffice for the day-to 
day long run. General concern may 
yield in immediate 


the face of the 


pressures of individual cases; one 
judge not infrequently may see the 
need for “institutional unity” large- 
ly in those cases whose merits are 
most important to a colleague. More- 
over, the Bar can play its part in the 
development only on the bases of 
known patterns of operation. If last 
ing results are to be achieved, it will 
probably be necessary to agree upon 
norms and criteria of operation as 
means to the desired end. It seems to 
be this which Professor Merton sug- 
gests when he states that “the self- 
fulfilling prophecy . . . operates only 
in the absence of deliberate institu- 
tional controls’’.15 


At least some of the material for 
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such “controls” here seems readily 


available; carefully evolved, they 
could help strengthen the develop 
ment of which they are a part. One 
specific example may be useful to 
The 


Anglo-American com- 


illustrate these propositions. 
tradition of 
mon law contains a requirement— 
long since held applicable to the 
nat.onal courts by virtue of Article 
[11 of the Constitution—that only 
“justiciable cases’’ may be the sub- 
jects of adjudication. Within this 
concept, only issues arising out of 
specific facts are meet for judicial 
determination, and then only in fac- 
tual context; its corollary is a pro- 
hibition against advisory opinions on 
abstract questions. Related and ovet 
lapping is the demand that the par- 
ticular party before the court have 
“standing” to present the case. If the 
judicial system is the major institu- 
tion of government whose power may 
be invoked by an individual, at the 
same time any individual may rouse 
it only on concrete problems which 
are peculiarly his. 

These doctrines embody substan 
tial considerations as to the functions 
of courts. Even fully granting the 
major importance of political factors 
in a court’s work, nonetheless its 
function is not general legislation. 
Ihe very basis for judicial power is 
that there are differences—particu- 
larly in appreciation of detailed im- 
plications—between prescribing a 
general rule and applying it to spe- 
cific cases. The latter not only calls 
in any event for wise discretion, but 
is frequently aided by an accumula- 
tion of experience under a law, both 
generally and as demonstrated in the 
specific case.1® 

In these focused insights which a 
factual context affords lies the rele- 

(Continued on page 725) 


supra note 13 at 210 

16. To be sure, there is involved in such an 
approach a period of uncertainty and possibly 
of delay until the Court has spoken. Nevertheless, 
there would seem to be no better way to aid a 
judge ‘‘nof to confuse a climate of opinion with 
the heat of the day, not to mistake the gusts of 
a local storm for the steady winds of doctrine 
Freund, op. cit. supra note 8 at 18. And, as the 
to indicate, in the long view the 
standing of the Court may be hurt quite as much 
by too great eagerness to decide abstract ques- 
tions as by delay. 


15. Merton, 


text attempts 


August, 1954 * Vol. 40 683 





































































































AMERICAN BAR ASSOCIATION 


Journal 





TAPPAN GREGORY, Editor-in-Chief............... Chicago, Ill. 
LOUISE CHILD, Assistant to the Editor-in-Chief....Chicago, Ill. 


BOARD OF EDITORS 


REGINALD HEBER SMITH... ccc ccccc ccc cc cece Boston, Mass. 
i ee Seattle, Wash. 
EN, 5s. ceen edie Coudwebivesccscccss Salem, Ore. 
TEEN e086 ok cco b aene¥s debbess cowaek Chicago, Ill. 
ee OE ae Binghamton, N. Y. 
N09 in5s vee elina saknkecaxe »:s Sioux Falls, $. Dak. 
Sie ES bs eek wiit Wow cOs wd casas ose New York, N. Y. 


WILLIAM J. JAMESON, President of the Association........... 
b dubinGak the Cppey capes P6sepe caweedepinegs).04% Billings, Montana 
DAVID F. MAXWELL, Chairman, House of Delegates.......... 
op Week 5.> band Fee Eds bnaee b baa sd wi 0ass Fo rbice Philadelphia, Pa. 
HAROLD H. BREDELL, Treasurer of the Association............. 
posses odocesageueeswetue ct eve dveakebeasyue Indianapolis, Ind. 


General Subscription price for nonmembers, $5 a year. 

Students in Law Schools, $3 a year. 

Price for a single copy, 75 cents; to members, 50 cents. 

Members of the American Law Student Association, $1.50 a year. 


EDITORIAL OFFICES 
1140 North Dearborn Street.................. Chicago 10, Ill. 


Signed Articles 

As one object of the American Bar Association Journal is to 
afford a forum for the free expression of members of the Bar 
on matters of importance, and as the widest range of opinion 
is necessary in order that different aspects of such matters may 
be presented, the editors of the Journal assume no responsi- 
bility for the opinions or facts in signed articles, except to the 
extent of expressing the view, by the fact of publication, that 
the subject treated is one which merits attention. 











= The End Crowns the Work 


At our 77th Annual Meeting, we lawyers of America 
will dedicate a Temple of Justice. That of which our 
old men have dreamed dreams and our young men have 
seen visions will come to pass. In the measure that we 
have prospered in the service of Themis, we have 
brought to her our tribute to be devoted to the construc- 
tion of her temple. How blest are we that we are be- 
holden to no ruler’s subvention for this noble fane and 
can there worship justice according to the dictates of 
our own conscience. 

Those who gave and raised the money that made pos- 
sible this great laboratory have done more than perform 
a difficult and necessary financial task. They have kept 
the independence of the Bar. Liberty and property are 





® The cover for this month's issue of the Journal was spe- 
cially designed to commemorate the dedication of the 
American Bar Center on August 19. The Administration 
Building, which will house the Association's Headquarters, 
is depicted on the front cover, while the Research Building 
appears on the back cover. The artist who designed the 
cover is John T. Armbrust, of Chicago. The space for the 
back cover was donated by the West Publishing Company 
and the American Law Book Company. 
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inseparable. He who controls my means of existence con- 
trols my actions. If our temple were not our own it 
would not surely be a source of truth, as we hope to 
make it, but perhaps a source of propaganda for who- 
ever subsidized it. Pleasant it would be to have a great 
government palace set apart for the Bar as a division of a 
ministry of justice. Pleasant it would be never to have to 
delve into our pockets for bar association contributions, 
and pleasanter still never to have to ask our fellows to do 
the like, but if that pleasure were bought at the expense 
of the acceptance of subsidies it might all too readily be- 
come a concomitant of a parasitic Bar composed of 
bureaucratic sycophants. 

Our beautiful new house is our own. No one can ever 
direct us to distribute from its committee rooms reports 
that will parrot support for the line of some clique in 
power. The labor of those who earned and garnered 
the money that made possible this great fountain of jus- 
tice has safeguarded the purity of the stream that is to 
flow from it. 

Forces are abroad that would, if they could, subvert 
the independence of all of us who advocate the liberty 
of the individual. The Bar’s highest duty is to defeat 
those forces. From our Temple of Justice, the citadel of 
our own convictions, we can carry on that fight untram- 
meled by entangling alliances. To keep faith with those 
who have fulfilled the dreams of age and the visions of 
youth we must never forget that it is a monument to 
independence. 


a Law Books for the Far East 


Much has been said and much done to persuade the 
people of the world that our Republic offers the best 
foundation on which to base the liberties of our citizens. 
The Government of this great Republic rests securely 
upon our Constitution and under this constitutional 
republic we have advanced far toward making life easier 
and pleasanter for our people. 

Liberty under Jaw has been one of our proudest boasts. 
We know at what cost it has been secured, and we realize 
full well the constant struggle necessary to maintain it. 
It is not easy to convince people who have known only 
oppression and poverty, who have been denied the good 
things of life and who have come to expect nothing but 
hunger and squalor that if they will follow our example, 
there will be light in the dark places and hope for better 
days ahead. This presupposes the adoption of constitu- 
tions similar to ours and the establishment of wise and 
just laws. 

During the last two years, Chief Justice Robert G. 
Simmons of the Supreme Court of Nebraska, by his own 
effort, has done much to aid in the promotion of friendly 
relations between lawyers of the East and our own Bar. 
He has visited with leaders in Japan, the Philippines, 
Formosa, Thailand, Burma, Indonesia, India, Pakistan 
and Ceylon. He knows something of their problems, and 
he says these people “are hungry for American law 
books”. They cannot buy them, but if they could be 
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found, they would be used in these Oriental lands “just 
starting on the path of constitutional government under 
written constitutions” patterned after ours in many 
respects. The judge says in his letter published in this 
issue in “Views of Our Readers”, that “The lawyers of 
America can do a great job if they will make available 
to men of our profession in the Orient the means of 
understanding the how and why of our laws” by sending 
them encyclopedias and texts, especially on constitu- 
tional law, that can be spared from their own shelves. 
He will furnish names and addresses of courts, scaools 
and bar associations that would appreciate such books. 
Read his letter. In projects like this, it is always for the 
Bar to take the lead. 


= No Fetters on Competency 


This is the time of year when thousands of young men 
who are in their final year in law school are preparing 
for bar examinations. It is highly important that they 
prepare thoroughly, for bar examinations are difficult 
and failure to win a passing grade is a grievous disap- 
pointment for the unfortunate applicant, his family 
and friends. Possibly no other vocation submits ap- 
plicants for membership to an examination in learning 
and a scrutiny of character more exacting than does out 
profession. 

At this season of the year the prospective lawyers face 
not only the test submitted to them by the bar exam- 
iners, but another equally vital: In which state shall 
they locate? Generally, the choice that is made concur- 
rently with the taking of the bar examination is final, 
for in most instances the rules governing admission 
to the Bar anchor the young man to the state of his 
first choice. 

If a clergyman, banker or engineer, after beginning 
his career in one state, discovers that a distant place of- 
fers superior advantages he can readily transfer to it, 
but in the legal profession the practitioner who wishes 
to embrace greater opportunities in another state soon 
learns that they are beyond his reach unless he can sur 
mount formidable barriers which the profession has 
erected. 

Many jurisdictions require an attorney who wishes 
to apply upon certificate to establish a local residence 
before he files his application. Some demand that the 
residence be maintained for a given period, such as six 
months, before application for local admission can be 
made. After the residence has been established and the 
application has been filed, there then comes a period of 
waiting which in some states is long. In that period the 
applicant’s fitness for local admission is undergoing 
investigation and a report upon it is being compiled. 
When the report has been completed, it is first submit- 
ted to the board of examiners and subsequently to the 
court, together with the board’s recommendations. An 
increasing number of states delay still further the admis- 
sion of an applicant-attorney by requiring him to sub- 
mit to a local examination which is termed “attorneys’ 


Editorials 


























































examination”. The examination, in some instances, is 
imposed by express rule and in others by an order of the 
board which exacts it in aid of the board’s discretion. 

Ihe profession, in its efforts to see to it that none but 
the worthy are admitted to the Bar, is entitled to the ac- 
claim of all who revere the administration of justice and 
who believe that the practice of law should be confined 
to those who are honorable and capable. The rules and 
regulations which have won for us the high standards 
of today represent the enlightened efforts of men who 
cherished high standards and who worked over a long 
period of time to gain them. The attorney who has met 
faithfully those exacting tests should have a right to 
feel that the license issued to him is a valuable one. 

The barriers which the states erect at state borders 
against the admission of attorneys from other states, un- 
less administered with no purpose except the exclusion 
of the unworthy, discount the hard-won right to practice 
law. Clearly, the incompetent should not be permitted 
to transfer from state to state, but all who wish to change 
their location are not misfits or wrongdoers who are 
fleeing from impending disciplinary action. Some who 
wish to move have found that their original choice was 
an unfortunate one, and others are prompted to move 
because their superior ability has won recognition in a 
larger center. In excluding the incompetent and the 
unworthy we must not employ methods whereby those 
who will bring with them honor and great ability will 
be deterred from even applying. Ours, a learned profes- 
sion, ought never to place fetters upon recognized com- 
petency. 





Editorial from a 
Member of Our Advisory Board 











™ Thaddeus Stevens 
and His Arrogant Associates 


Current events and the excellent article by Mr. Lewis, 
in the January issue of the JouRNAL on the attempt by 
a headstrong, power-intoxicated majority of Congress 
to impeach President Andrew Johnson in 1868 and 
assume to itself a legislative dictatorship of the United 
States, suggest that a timely warning from history may 
not be amiss. We are still paying the price of misunder- 
standing for the despicable and vengeful politics of 
of the sixties, and it is 


the “Reconstruction Policy 
obvious from the story that Thaddeus Stevens and the 
other congressional fanatics (some of them, I regret to 
say, from Massachusetts) would have attempted the 
same treatment of President Lincoln, if he had lived, 
which they applied to President Johnson. I remember 
reading, about fifty years ago, DeWitt’s vivid book The 
Impeachment and Trial of Andrew Johnson, and the 
story also appears later in The Tragic Era by Claude 
Bowers. The story, while intensely dramatic, was not 
only “tragic”, but a disgusting exhibition of what Ham- 
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office’. 
In The Federalist, Number LI 
Hamilton wrote: 


In framing a government, which is to be administered 
by men over men, the great difficulty lies in this. You 
must first enable the government to control the governed: 
and in the next place, oblige it to control itself. 


This last clause is the most difficult to accomplish. 


let described in his soliloquy as “the insolence of 


(February 8, 1788), 


departments of government. Of course, human beings 





being what they are, this kind of disease is bound to 
crop out at times even in our form of government, but 


it needs watching. Mr. Lewis’ article in the January 


Accordingly, the Constitution did not, and does not, 


contemplate arrogance or insolence in any of the three 


A Knight in Shiny Blue Serge: 


Advice to Young Lawyers 


by Will R. Wilson - Associate Justice of the Supreme Court of Texas 


® Addressing the newly admitted members of the Texas Bar at the swearing-in 


ceremonies in Austin last April 27, Justice Wilson gave some advice to the 


young lawyers which, as often happens, is equally good for their elders. He 


divided the legal profession into three kinds of lawyers: the technicians, the 


craftsmen of the law and the crusaders. 


Boston, Massachusetts 





® Today as you cast off the role of 
law student and become a lawyer, it 
is fitting that we take these few 
minutes to think about the kind of 
lawyer you are going to be. Of 
course, you must first learn what very 
few of you now know. You must be- 
come skilled in the use of your tools 
to accomplish the bread-and-butter 
uncontested matters which pay the 
rent for a beginning lawyer. You 
must learn how to close a real estate 
transaction so that everyone is pro- 
tected when the money changes 
hands. You must strike the right 
tone for a client looking death in 
the face and wanting to dispose of 
his property. You must learn how to 
release a client from jail on habeas 
corpus. I suspect that most any expe- 
rienced deputy sheriff actually knows 
more about the operation of the writ 
of habeas corpus than you do now. 
In short, you must first become a 
technician. 

Some of you will never be more 
than technicians. A great many will 
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become extremely skilled technicians 
and be the craftsmen of the law. As 
a legal craftsman, you will develop 
a sure fast skill at drawing a note 
and deed of trust which squeezes the 
turnip dry, a skill in filing a divorce 
suit accompanied by injunctions and 
other remedies which right from the 
start ties the opposite spouse hand 
and foot, a skill at taking a release 
in a personal injury settlement from 
which there can be no escape, and 
at drawing and executing a will so 
that no one can break it. 

As a skilled craftsman, you will 
probably find a ready market for 
your work and receive a good living 
out of it. But you will miss entirely 
the most satisfactory part of the law 
practice. That is the quest for justice. 
I hope at least a few of you will rise 
above mere craftsmanship. I hope 
you will set your sights upon a vision 
of justice. This can be one of the in- 
tellectually challenging aspects of 
our materialistic and, in some ways, 
unromantic period. I hope a few of 


Journat or the books referred to above should be read 
by anyone interested in the history of his country. ‘There 
is, of course, some consolation in another line from 
Shakespeare about “vaulting ambition, which o’erleaps 
itself” and old Aesop’s fable of ‘““The Frog and the Ox”. 


FRANK W. GRINNELL 


you will be unsophisticated enough 
to look beyond the cash in hand and, 
contrary to the poet’s advice, re- 
spond to the brave music of a distant 
drum. I hope you will be uncynical 
enough to have always an interest 
in a crusade of one kind or another 

either civic or political, or, as most 
crusades are and always have been, 
both civic and political. One of the 
admirable aspects of the legal careet 
of Mr. Justice Brandeis was his will- 
ingness to litigate suits involving 
public questions, such as the tram- 
fare cases, where there was no possi- 
bility of a fee. President Jameson, 
of the American Bar Association, has 
said that the American lawyer de- 
votes a substantial percentage of his 
time to legal matters where there is 
no possibility of a fee. But regardless 
of that, I hope you will dignify the 
daily work of your practice by a 
small private crusade of your very 
own—a continuing quest consistently. 
pursued through the thirty or more 
years of the practice of law which lie 
ahead of you, for fairness, for de- 
cency and for justice. You should be 
guided by a basic desire to be fair 
and decent to everyone—a basic de 
sire which could become your own 
personal and very private Holy Grail. 

Some lawyers never catch the vi- 
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ion. A great many start with it but 
oon lose it under the daily pressure 
if making a living. The old wom 
n’s remark, “Life is so daily, ain't 
(?” surely is true of the law practice. 
jut you must fight to retain your 
ntellectual independence. You must 
\ot let your client’s interest dominate 
our sense of justice. If you are de- 
nding a civil suit, your duty to 
represent your client does not in 
lude any duty to deny liability in 
the knowledge that a lawsuit is long, 
hazardous and uncertain, when you 
know your client is liable. In repre 
senting a plaintiff, you have no duty 
to exaggerate the damages and sand 
bag a defendant. In representing a 
defendant workman's compensation 
carrier, you should not starve out a 
claimant in order to obtain a forced 
compromise. In representing a de- 
fendant in a criminal case, you have 
no duty to plead a man “not guilty” 
and help him shape up his witnesses 
for an alibi when you know he is 
guilty as sin. You have no duty to 
devise clever schemes by which a 
client may evade the law. 

In my first year in the law practice, 
| had it drilled into me that a lawyer 
should be his client’s conscience. If 
a client does not look to and readily 
follow his lawyer’s advice on the 
right and wrong of a situation, he 
will soon have another lawyer. If 
you ever advise a desirable client to 
take a particular path which he 
thinks is morally or ethically dubi 
ous, you have lost a client. A client 
instinctively wants his lawyer’s sense 
of right and wrong to be sound. The 
time may come when he must neces- 
sarily place himself completely in 
his lawyer’s hands. And, for that very 
reason, you will find that one of the 
greatest satisfactions to be gained 
from the practice of law is the en- 
joyment of the complete trust and 
confidence of your clients. And you 
will find that one criterion by which 
o distinguish a lawyer with a vision 
f justice from the mere craftsman is 
he degree of trust his clients give 


him. But it is not easy to follow the 
glimmer of a distant and nebulous 
quest for justice. Especially is this 
so when it involves telling a client 
that he has not been fair to another 
But 


client respects most the lawyer who 


person. you will find that the 


gives a firm “no” to doubtful pro 
posals. 

And a client wants his lawyer to be 
both a courageous man and a wise 
man. This quality of wisdom de- 
pends, in part, upon a proper evalua- 
tion of past experience. You ought 
not to make the same mistake twice. 
And you should learn from the mis- 
takes of One 


broaden your wisdom is by the con- 


others. sure way to 
stant study of the past. To prepare 
yourself for the practice of law, you 
should constantly read biography 

especially the biographies of people 
who have lived and worked in the 
law. From this you will acquire your 
standards of value. If your mind is 
stored with an intimate knowledge 
of the lives of our past lawyers and 
judges, you will be surprised how 
often they voluntarily step forward 
This 


might be called precedent, but that 


to make a decision for you. 


word hardly describes the mental 
process. When you have a decision 
to make, it is comforting to know 
how John Marshall or John Adams 
or Jim Hogg or Charles Evans 
Hughes or Brandeis handled a simi- 
lar problem. And you will be sur- 
prised at the depth of perception the 
study of history will give to your 
daily decisions. 

Regardless of your theological 
views, or lack of them, as a lawyer, 
a quest for justice should be your 
own private approach to religion. As 
a lawyer, it ought to hurt for the 
law to reach what seems an unjust 
result. When this happens, it should 
serve as a stimulus for you to exert 
yourself to change and correct the 
law. The perfection of the law ought 
to be your goal. 

With 
your part, the challenge in a law 


even mediocre vision on 





A Knight in Shiny Blue Serge 





Will R. Wilson was elected to the 
Texas Supreme Court in 1950 and is 


one of the youngest men ever to serve 
on that court. A native of Dallas, he 
served as Assistant Attorney General 
of Texas in 1941-1942 and as District 
Attorney of Dallas County from 1948 
to 1950. During World War Il, he saw 
combat in New Guinea, Biak and Lu- 
zon. As commanding officer of the 
465th Field Artillery Battalion, he ac- 
cepted the surrender of the forces of 
General Yamashita. 





practice is unlimited and the prob- 
lems are deserving of your best in- 
tellectual effort. If you, as a begin- 
ning lawyer, will make hard work 
the rule of life and set your sights 
upon a vision of justice, you will 
find the practice of law a thrilling 
and exciting way to live. You will 
count the trust and confidence of 
your clients your most tangible as- 
set. You will always, in your secret 
heart, look back to the taking of 
your oath as an entry into a very per- 
sonal and private sort of knighthood. 
For the first several years you may 
think of yourself as a knight in a 
shiny blue-serge suit. But you can be 
certain that the material rewards will 
come too as your skill acquired by 
hard, close work produces results for 
your clients and your integrity wins 
recognition. 
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The Oklahoma Survey: 


An Objective Study of Public Service of Lawyers 


by Hicks Epton + of the Oklahoma Bar (Wewoka) 


® A chance remark at a social gathering raised the perennial question whether 
professional men do actually render ‘public service’. Inquiries disclosed that 
no statistics on the question were available. The upshot was a survey of public 
service rendered by lawyers in one state that should be of interest to the whole 


profession. 





# “There is no justification in the 
state’s spending large sums of money 
in the education of professional 
men.” 

This statement was made in an 
old-fashioned “talk fest” of a group 
of lawyers, other professional people 
and businessmen. The writer re- 
sponded, perhaps feebly, that the 
state makes an investment in profes- 
sional people which is repaid with 
public service by the trained profes- 
sionals. The accuracy of my answer 
was challenged, particularly if we 
meant lawyers. It was conceded that 
if professionals, including lawyers, 
actually rendered gratuitously the 
public service we pretended, then the 
state’s expense in educating them 
might be justified. There was no 
point in arguing to laymen that the 
practice of law was inherently a pub- 
lic service. Even some of the other 
professional men present conceded 
that their practice is primarily mer- 
cenary. They remarked with sober 
mien that we lawyers have no special 
claim to a halo for our profession. 

We wondered if there had ever 
been an objective survey of any pro- 
fessional group in any area to deter- 
mine actually and specifically what 
public services its members _per- 
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formed above and beyond, and dis- 
tinguished from, routine profession- 
al services. We made diligent inquiry 
of the leaders of many professional 
and trade groups and found none. 
The Director of the American Bar 
Association Committee on Survey 
told us he knew of no such effort or 
survey. The idea apparently was 
new. 

The apparent need for such a sur- 
vey was outlined to the Central Com- 
mittee of the Oklahoma Bar Associa- 
tion. The writer, who was then Presi- 
dent of that Association, was direct- 
ed to procure the survey if finances 
could be arranged and competent 
technicians employed. The fees usu- 
ally paid by commercial organiza- 
tions for services of this kind were be- 
yond our ability to pay. 

We then turned in desperation to 
the Bureau of Business Research of 
the College of Business Administra- 
tion of the University of Oklahoma, 
which does outstanding work in 
many areas of fact ascertainment. 
Its Director, Francis R. Cella, was 
enthusiastic. He and his staff un- 
dertook it with the agreement we 
would pay postage and other inci- 
dental expenses. He immediately 
started his staff to work. 


Hicks Epton was admitted to the Okla- 
homa Bar in 1932 after being grad- 
vated from Oklahoma University. He 
was President of the Oklahoma Bar 
Association in 1953 and has been a 
member of the National Conference of 
Commissioners on Uniform State Laws 
since 1945. 





We appointed a survey committee, 
each member selected because of 
peculiar fitness, to give assistance to 
those actually conducting the survey. 
We proceeded on the premise that 
while we were concerned with the 
results, good or bad, shown by the 
survey, we could not control or 
color them. 

As Mr. Cella pointed out in his 
summary of the survey: 

. the leaders of the Oklahoma Bar 

Association made it clear at the out- 








set th 
resul 

tions 

the | 

study 
Nevert 
necessa 
and fi 
might | 
ing th: 
vey “sz 

Afte 
study z 
pleted 
vembe: 
in the 
ume 2 
receive 
stimul: 
sional 

As il 
by the 
outline 
methos 
condus 


samp 
smal] 
woul 
of bi 


Basi 
eighty- 
points 
details 
fratern 
clubs, 
defens 
al clu 
clubs, 
recreat 


Syn 


= The 
Practic 
“Symp 
Proble 
Annua 
sympo: 
and M 
the Cc 
jects t 
bar ac 
gation 
groups 

The 
clude | 


















































i 


Lis 


ar 





set that they were willing to accept the 
results of the survey. These stipula- 
tions were adhered to on the part of 
the legal profession throughout the 
study. 


Nevertheless, the committee was 
necessary to suggest the general scope 
and fields into which the survey 
might go. It was most helpful in see- 
ing that those who were in the sur- 
vey “sample” responded. 

After several months of intensive 
study and work, the survey was com- 
pleted and was made public on No- 
vember 20, 1953, and was published 
in the Oklahoma Bar Journal (Vol- 
ume 24, page 2121). It has already 
received wide circulation and has 
stimulated real public and _profes- 
sional interest. 

As indicated, the survey was made 
by the “sample” method. Mr. Cella 
outlines in the full survey report, the 
method of selecting the samples and 
conducting the survey. He concludes: 


As a result of the careful planning 
and cooperation, results were obtained 
from the survey which contained a 
sampling error of 3.4 per cent. A 
smaller sampling error in a survey 
would have made the results suspect 
of bias. 


Basically, the survey consisted of 
eighty-nine separate and _ specific 
points of inquiry. They probed the 
details of lawyers’ participation in 
fraternal organizations, 
clubs, patriotic organizations, civil 
defense and military, church, cultur- 
al clubs, educational clubs, youth 
clubs, sponsoring and managing of 
recreational facilities, charitable and 


business 


welfare organizations and profession- 
al activities. 

To those interested in details of 
the survey, printed copies of an ab- 
breviated summary are available; 
space does not permit even an out- 
line here. 

We discovered many unsuspected 
and interesting facts about ourselves, 
a few of which follow. The survey 
showed only 70 per cent of our law- 
yers were in private practice serving 
the public generally; 4 per cent were 
employed by a single client, 26 per 
cent were either out of the state, no 
longer practicing law, were in public 
office or had died since our directory 
was prepared. There has been spec- 
ulation by the Committee on Sur- 
vey of the American Bar Associa- 
tion as to the cause of the great con- 
centration of lawyers in Oklahoma. 
This may be a part of the answer. 

Of surprising interest is the mem- 
bership in and leadership of law- 
yers in religious organizations. 
Eighty-six per cent of all lawyers are 
members of churches or synagogues 
and 50 per cent are very active in 
church work; 21 per cent had been 
officers in some type of church organ- 
ization. Perhaps this indicates that 
lawyers have often carried a cynicism 
on their sleeves which was not in 
their hearts. 

Of further interest is the fact that 
30 per cent of our lawyers have been 
practicing law nine years or less and 
48 per cent less than twenty years, 
while 52 per cent have been practic- 
ing over twenty years. A definite 


Symposium on Unauthorized Practice 


® The Committee on Unauthorized 
Practice of the Law will sponsor a 
“Symposium of Experts on Current 
Problems” in that field during the 
Annual Meeting in Chicago. The 
symposium will be held on Sunday 
and Monday, August 15 and 16, in 
the Conrad Hilton Hotel. The sub- 
jects to be covered will include state 
bar activities, remedies, recent liti- 
gation, relations with various lay 
groups, and recommendations. 

The speakers on Sunday will in- 
clude Edwin M. Otterbourg, of New 


York City, former Chairman of the 
Association’s Committee on Unau- 
thorized Practice of the Law; F. 
Trowbridge vom Baur, of Washing- 
ton, D. C., Chairman of the Adminis- 
trative Law Section’s Committee on 
Administrative Practitioners, Admis- 
sions and Ethics, and H. Cecil Kil- 
patrick, also of Washington, D. C., 
a member of the National Confer- 
ence of Lawyers and Certified Public 
Accountants. 

The Monday sessions of the sym- 
posium will be devoted to reports of 


The Oklahoma Survey 


trend of younger lawyers towards the 
large communities is indicated. The 
lawyers show an average work week 
of 46.7 hours of legal work. 

Of paramount interest is the legal 
work performed for which no com- 
pensation is expected. The report 
summarizes this in the following 
language: 

The variation in the hours of uncom- 
pensated legal services by the lawyers 
is wide, with the number varying 
from one hour per week up to more 
than 20. Nearly 23 per cent of the 
lawyers spend 5 to 6 hours per week 
in unpaid legal work and 65 per cent 
spend I to 6 hours in such unpaid 
services. Only 5 per cent of the lawyers 
do not perform any unpaid legal serv- 
ice. 

In like manner, we learned specifi- 
cally what we were doing in eighty- 
nine avenues of public service—Boy 
Scout work, fraternal organizations, 
Red Cross and all the others. 

The survey has been a genuine 
stimulant to our morale. It confirms 
what many of us knew was true but 
could not prove. 

While Oklahoma lawyers are too 
close to their Texas brethren to 
claim any undue modesty, neverthe- 
less, we believe the results of a simi- 
lar survey of any other group of law- 
yers anywhere would produce sub- 
stantially the same results. 

We, in Oklahoma, are gratified 
with what was found by this objec- 
tive survey. We are dedicated to even 
greater public service—a service for 
which lawyers are peculiarly quali- 
fied by training and experience. 


unauthorized practice of law activi- 
ties by state and local bar associa- 
tions. Speakers will include Judge 
Earl P. Hall, Austin, Texas; Melvin 
F. Adler, Fort Worth, Texas; Wil- 
liam L. Murphey, of Los Angeles, 
California; Charles Goldstein, De- 
troit, Michigan; and Charles Leviton, 
Chicago, Illinois. 

The symposium will close with re- 
marks by members of the American 
Bar Association’s Committee on Un- 
authorized Practice of the Law. 
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Code of Ethics Adopted by 


Questioned Document Examiners 


by Ordway Hilton and Clark Sellers 


® Law decisions in recent years show 
that judges have been giving increas- 
ing weight to expert testimony con- 
cerning handwriting, typewriting, 
paper, ink and other questioned doc- 
ument problems.* This progress has 
come about first through adoption 
of scientific methods for examining 
documents and second through im- 
provement of laws and legal proce- 
dures. Numerous decisions have been 
handed down by appellate courts 
permitting a more complete and sat- 
isfactory presentation of scientific 
expert testimony. 

However, during this period of 
progress in the fields of questioned 
document examination and expert 
testimony, there has not been a forth- 
right declaration of principles by 
which the legal profession or the 
public could judge the ethical stand- 
ards of document examiners. De- 
spite this condition there have been 
outstanding practitioners who have 
maintained the highest personal 
codes of ethics. Throughout the 
country the legal profession knows 
of the strict principles adhered to by 
many leading document examiners 
and other forensic science special- 
ists. These men by their example 
have done much to raise the general 
level of professional conduct. Nev 
ertheless, the lack of any written 
code to serve as a guide and stand 
*''The unanimous testimony of the attesters may 
fail of credit even though the only opposing evi 
dence is that of the alleged maker's handwriting 
as analyzed by expert witnesses. The circum 
stantial evidence afforded by the handwriting may 
in a given case be more convincing than the 
testimony of the attesters. This possibility is one 
of the results of the modern scientific study of 
handwriting’. John H. Wigmore, 3d Ed. Vol. IV 
Sec. 1302, Cited in In re Young's Estate (Pa.) 32 
A. 2d 901 (1943). 


ard has led to regrettable practices 
by a few. Consequently, since its or- 
ganization in 1942, the American 
Society of Questioned Document Ex- 
aminers has been discussing the 
drafting of a concrete code for ethi- 
cal practice, and recently has com- 
pleted this task. 

The American Society of Ques- 
tioned Document Examiners is an 
organization devoted to scientific 
progress and research, education and 
high ethical standards. In fact, the 
strict ethics of its members, who in- 
consultants in 


clude outstanding 


this field of work, has been one of 
its foremost objectives. In Article 2 
of its constitution each member is 
required to pledge himself “to main- 
tain the ethical, educational and 
technical standards of this profes- 
sion”, and “to create confidence in 
this important field of work through 
exemplary conduct, high character, 
and strict ethical standards’. Thus, 
two of the five subsections on the 
purpose of the Society deal with 
principles of ethical conduct. 
Despite these definite statements 
on proper professional conduct as set 
forth in the Society’s constitution, its 
members felt a further need for ex 
pressing these principles more fully 
in the clear and concise language ol 
a formal code of ethics. It was also 
hoped that the principles enunciated 
in the code would serve as a guide to 
other document examiners who are 
not members of the Society and that 
it might have an influence on those 
who are at work in the broad field o! 
forensic science. Certainly in prin 
ciple the code is applicable to all 
professional expert witnesses regard 
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less of the specialty in which they 
may be engaged. 

The Code of Ethics which has 
been adopted and subscribed to by 
all members of the American Society 
of Questioned Document Examiners 
is set forth below. 


Code of Ethics 


AIMS AND IDEALS. The American So- 
ciety of Questioned Document Ex- 
aminers has for its purpose the pro- 
motion of justice through the discov- 
ery and proof of the facts relating 
to questioned documents, and to 
maintain and advance the technical 
and ethical standards of the profes- 
sion of Questioned Document Ex- 
amination. 

The members of this Society dedi- 

cate themselves to the accomplish- 
ments of the above purpose by prov- 
ing fraud and upholding genuine- 
ness in documents, and by exposing 
the guilty and protecting the inno- 
cent. 
AppLicaTIon. In furtherance of these 
\ims and Ideals each member of this 
Society pledges himself to abide by 
the following rules of conduct: 

1. To apply the principles of sci- 
ence and logic in the solution of all 
document problems and to follow 
the truth courageously wherever it 
may lead. 

2. To keep informed on all new 
developments and processes in docu- 
ment examination by constant study 
and research, with a full realization 
that accuracy is possible only 
through competence. 

3. To treat information received 
from a client as confidential; and 
where a matter has already been un- 
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dertaken, to refuse to perform any 
services for any person whose inter- 
ests are opposed to those of the orig 
inal client, except by express con- 
sent of all concerned. 

t. ‘To render an opinion strictly in 
accordance with the physical evi- 
dence in the document, and only to 
the extent justified by the facts. To 
admit frankly that certain questions 
cannot be answered because of the 
nature of the problem, or from avail- 
able material, or due to insufficient 
opportunity for examination. 

5. To act at all times both in and 
out of court in an absolutely impar- 
tial manner and to do nothing that 
would imply partisanship or any in- 
cerest in the case except the proof 
of the facts and their correct inter- 
pretation. 


6. To give the best possible serv- 
ice in all cases, irrespective of the 
importance of the matter. 

7. To charge for service on a basis 
which considers the extent and char- 
acter of the services rendered, the 
importance of the matter, and the 
relation ‘of the problem submitted 
to the controversy as a whole. Re 
muneration shall be fair and reason- 
able considering all of the elements 
in the case. No engagement shall be 
undertaken on a contingent fee basis. 

8. To make technically correct 
and conservative statements in all 
written or oral reports, testimony, 
public addresses or publications, and 
to avoid any misleading or inaccurate 
claims. 


9. To maintain a constant spirit of 


Questioned Document Examiners 


fairness, combined with high ethical, 
educational and technical standards, 
thereby promoting justice and creat- 
ing increased confidence in the pro- 
fession of document examination; 
and by exemplary conduct and sci- 
entific thoroughness carry out the 
aims and ideals of this Society. 
——— —  —_ 

Actually, this code is not new to 
the practice of the members of the 
Society or for that matter to many 
other document examiners of high 
standing both in private practice and 
in governmental service. It does, how- 
ever, mark a definite step forward in 
that it places before the legal profes- 
sion and the general public a clear- 
cut statement of how a document ex- 
aminer should conduct himself and 
his practice. 


Publication No. 1 of American Bar Research Center Now Available 


® The first publication of the Amer- 
ican Bar Research Center contain- 
ing a list of unpublished legal theses 
and of current legal research projects 
in American law schools is now avaitl- 
able at the publication cost of $1.50. 
Until the opening of the Research 
Center, copies of this valuable pub- 
lication will be available by writing 
to John C. Cooper, Administrator of 
the American Bar Research Center, 
240 Nassau Street, Princeton, New 
Jersey. The Foreword to Publication 
No. 1 gives an idea of the valuable 
information made available through 
this booklet: 
® This is the first publication of 
the American Bar Research Center, 
created and administered by the 
American Bar Foundation through 
its Research and Library Committee. 
Part of the work of the Research 
Center has been designated as the 
“Research Clearing House’. The 
purpose of the Clearing House is to 
obtain information as to unpub- 
lished legal theses in the libraries 
and files of the accredited law schools 
of the United States, and also cur 
rent legal research projects in such 
law schools. This information as re- 
ceived is catalogued and classified by 
appropriate subjects so that the Re 


search Center may be in position to 
furnish information readily to those 
interested. 

From time to time lists of such 
theses and research projects will be 
published. The present publication 
is the first of such lists. Supplements 
will be issued periodically. 

This Research Clearing House 
could not have been set up without 
the co-operation of the accredited 
law schools of the United States. A 
large percentage of these law schools 
have replied fully to the requests of 
the Research Center for the needed 
information. They have contributed 
the valuable tim®@ of their library 
and teaching staffs in compiling the 
lists of desired materials. The organ 
ized Bar is indeed indebted to our 
law schools. The Clearing House can 
be effectively maintained in the fu 
ture only through such continued 
co-operation. 

Part I of this publication includes 
a list of unpublished legal theses 
showing the name of author, title of 
paper, date and the library where the 
thesis is on file. If any other library 
or any person interested desires to 
have access to any of these theses, a1 
rangements must be made in each 
case with the depository library. 


Part II, the list of current legal 
research projects, includes the name 
of the person engaged in each pro- 
ject, the subject matter and the place 
where the research is being carried 
on. 

The classification of the items in 
these lists by subject has been pre- 
pared by Mr. Erwin C. Surrency, 
Law Librarian of Temple Univer- 
sity Law School, Philadelphia, in his 
capacity as one of the Library Con- 
sultants to the Research and Library 
Committee of the American Bar 
Foundation. The Research Center 
is indebted to Mr. Surrency for the 
time and thought which he has given 
to what we feel will be a useful and 
worthwhile publication. 

For the future guidance of the 
Research Center, the comments and 
suggestions of members of the or- 
ganized Bar, law teachers, librarians, 
and others interested will be most 
welcome. 


JoHN C, Cooper 
Administrator 
American Bar Research Center 


Ropert G. STOREY 

Chairman 

Research and Library Committee 
American Bar Foundation 
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Tue ART OF ADVOCACY: A 
Plea for the Renaissance of the Trial 
Lawyer. By Lloyd Paul Stryker, New 
York: Simon and Schuster. 1954. 
$5.00. Pages xiti, 306. 

The trial lawyer has currently re- 
ceived boosts from two sources, one 
unexpected and the other expected. 

The unexpected source is the Ar- 
my-McCarthy-Schine hearing. Let 
Life Magazine tell it: 

If the hearings have proved any- 
thing to date it is that courtroom pro- 
cedure, with its strict rules on conduct 
and introducing evidence, is a most 
marvelous human invention. If they 
have accomplished anything at all so 
far, it is something quite unexpected: 
they have provided a stage on which 
two lawyers named Joseph Welch and 
Ray Jenkins—though they often 
seemed shocked by what was going on 
around them, though they often 
seemed to be waiting for the judge to 
bang his gavel and end the nonsense— 
managed to impress themselves deeply 
upon the national consciousness." 

To this add that these same two law- 
yers have also impressed on the na- 
tional consciousness that force of 
personality and nimbleness of wits 
remain important and that the con- 
cepts of orderly procedure are still 
as fundamental as when they re- 
quired God to call Adam before 
ejecting him from the Garden of 
Eden.” 

These are refreshing experiences 
in times when things are likely to be 
regarded as more important than 
people. Lloyd Paul Stryker’s book 
is likewise refreshing, and for much 
the same reasons. It is a plea for the 
human equation, and the two law- 
yers mentioned above furnish fur- 
ther graphic illustrations of its text. 


1. “The Men McCarthy Made Famous’', Life 
Magazine, Volume 36, Number 20, Page 47, 
May 17, 1954 

2. Genesis Ill 9. 


692 American Bar Association Journal 


This is not one of the how-to-do-it 
books, although much practical ex- 
perience is incorporated. Rather, 
the effort is in the direction of af- 
fording insight into the inner man 
of the advocate, and the effort is 
successful to a striking degree. 

Beginning with the arrival of a 
Mr. Stryker takes us 
through the exhaustive search of facts 
and precedent, portraying the rela- 
tion of attorney and client at its most 
intimate The 
opening address, cross-examination 


new case, 


and most effective. 
and the closing speech receive atten- 
tion in turn, as the high points of ad- 
vocacy. All are aptly and graphically 
illustrated. 

Then, having painted the picture 
of the possible, the author turns to 
the dismal realities. Advocacy, he 
says, has fallen into neglect and pres- 
ently occupies a low estate, aban- 
doned by the law schools. For what 
reasons? Perhaps the cheap bombast 
of Fourth of July orations or the 
disappearance of the classical educa- 
tion. Interposition of public address 
systems between speaker and audi- 
ence must bear its share of responsi- 
bility, together with radio and ghost- 
writing. Returning to the original 
theme, what can,be done in the way 
of effective advocacy is illustrated by 
Rufus Choate, Abraham Lincoln, 
Cicero, Daniel Webster, Robert Jack- 
son. To the list let us add Lloyd Paul 
Stryker. 

In the field of criminal law, all 
that stands between the accused and 
an overly ambitious and unduly 
scrupulous prosecutor, abetted by a 
hanging judge, is his counsel. The 
case of Bertram Campbell is explored 
as an example of convicting the in- 
nocent. Where are the John Adamses, 
fearlessly defending the unpopular 
cause and the hated accused? Liberty 
depends upon the advocate who is 


unafraid and knows how to stand his 
ground. And appellate advocacy is 
as important as advocacy in the trial 
courts. 

The solution? A divided Bar, says 
Mr. Stryker. Separate the lambs of 
office practice from the lions of ad- 
vocacy, as the British have done with 
the solicitors and the barristers. 
American lawyers in court generally 
are amateurs compared with the 
British barristers. Early distrust of 
the specialist may have prevented the 
growth of a barrister class in Amer- 
ica, and the advent of the corpora- 
tion lawyer and the huge impersonal 
law firm may place great obstacles in 
its way today. Yet, says Mr. Stryker, 
the improvement of advocacy can 
come only from a division of the pro- 
fession and acceptance by the law 
schools of responsibility for training 
advocates. 

The suggested division of the legal 
profession seems to be unlikely. As 
regards the responsibility of the 
schools, more is being done than Mr. 
Stryker seems willing to recognize, 
but it is not my purpose here to re- 
thresh all the grain which has recent- 
ly been garnered on this score. Let 
me say only that the law schools do 
not know the ultimate destination 
of students except in a small minor- 
ity of cases. As long as the legal pro- 
fession in America includes such di- 
verse beings as trial lawyers and tax 
experts, the law schools must attempt 
to accommodate both the dramatic 
and the unpoetic. It can be no source 
of surprise that the law curriculum 
shares with the liberal arts program, 
and perhaps education § generally, 
some uncertainty as to immediacy of 
purpose. 

But these side remarks in no way 
detract from Mr. Stryker’s work. 
This is a grand and challenging 
book, replete with anecdote, illustra- 
tion, quotation and epigram. Litiga- 
tion is, after all, the ultimate frame 
of reference for the law, and in mak- 
ing the advocate the key to the pic- 
ture Mr. Stryker achieves his pur- 
pose. 

Epwarp W. CLEARY 


University of Illinois 
Urbana, Illinois 
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Freepom AGAINST ITSELF. 
By Clarence K. Streit. New York: 
Harper & Brothers, 1954, $3.75. 
Pages 316. 

Since the publication of his book, 
Union Now, some fifteen years ago, 
Clarence K. Streit has ceaselessly, in 
season and out, advocated the forma- 
tion of a union of the free countries 
on the North Atlantic. What he 
proposes is not a treaty, not a cove- 
nant, not an alliance, but a union as 
firmly fused as that of our own states. 

In his recent book, Freedom 
Against Itself, Mr. Streit brings for- 
ward in support of this thesis further 
arguments based on a somewhat dif- 
ferent approach and on the changes 
in the international situation that 
have been brought about by World 
War II. 

He points out that the peoples of 
the free world, who originated the 
inventions that have been behind 
substantially all of the material prog- 
ress that mankind has made within 
the past two centuries, have signally 
failed to take advantage of the one 
outstanding “invention” in the art 
of government achieved in all that 
time: the setting up of a federal 
government to handle all matters of 
common concern to its constituent 
states, with limited powers, but au- 
thorized to deal directly with every 
individual subject to its jurisdiction. 

He argues that the material prog- 
ress which the free peoples have thus 
achieved can be, and is being, turned 
against them by the forces of totali- 
tarianism; that the frightful risks 
which they all face today are based 
in the main on the vested interest 
which certain individuals in high 
ofhice or of great wealth in the demo- 
cratic countries have in sustaining 
the fetish of national sovereignty; 
that the discarding of this fetish 
would strengthen the free world im- 
measurably by widening its markets, 
stimulating its trade, and effecting 
innumerable economies in its mili- 
tary expenditures; and that the time 
has come for the individual citizens 
in all those countries (whose think- 
ing is so often far ahead of that of 
their own governments) to insist that 


this out-dated fetish be discarded 
and be discarded now. He stresses 
the centrifugal forces that would in- 
evitably come into play in the event 
of another world-wide depression 
and quotes General Eisenhower's 
warning in 1952 that “as the Com- 
munist world carefully marshals its 
gigantic new sources of strength, the 
free world—crowded back on its de- 
fenses—may be led to fall into fac- 
tions and prey upon itself”. 

Mr. Streit’s style is discursive and 
somewhat repetitious, but he has 
amassed a wealth of pertinent facts 
and observations to support his ar- 
gument. One of the best passages 
in his book is that in which he dis- 
cusses the benefits, direct and in- 
direct, likely to result from the call- 
ing of a convention of individual 
citizens from the North Atlantic de 
mocracies to consider the desirability 
of such a union, the principles on 
which it should be founded and the 
ways and means of bringing it about. 
In his Annexes he points out all too 
clearly the danger that West Ger- 
many’s astonishing 
eventually lead to a new dictator- 


recovery may 


ship, which might include not only 
Germany, but Italy and France as 
well. 

Whether or not one is prepared 
(as is this reviewer), to accept Mr. 
Streit’s thesis without 
Freedom Against Itself calls for a 


reservation, 


careful reading by everyone who is 
unwilling to surrender without a 
struggle to the growing power of to- 
talitarianism and is capable of set- 
ting aside his preconceptions and his 
prejudices and weighing this far- 
reaching proposal in what Professor 
Williston used to call “the pure un- 
clouded light of reason”. 
E. J. Dimock 

New York, New York 


Bar ASSOCIATION ORGANI- 
ZATION AND ACTIVITIES. By 
Glenn R. Winters. Published for the 
Survey of the Legal Profession and 
The National Conference of Bar 
Presidents by the American Judica- 
ture Society. Baltimore: The Lord 
Baltimore Press. 1954. $4.00 single 
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copy; five or more, $3.50 each; ten or 
more $3.00 each. 

This excellent book is timely and 
in my opinion indispensable reading 
for all bar association officers, secre- 
taries and others who are interested 
in promoting the development and 
furthering the activities of the bar 
association organizations on a Nna- 
tional, state and local level. Such a 
source book of material for use by 
bar officials has long been needed. 
Heretofore no such information has 
been readily available. Every mem- 
ber of the profession owes a great 
debt of gratitude to Glenn Winters 
for his extraordinary effort in as- 
sembling from every available source 
his material and presenting it in 
such a readable and interesting man- 
ner. If those for whom the book has 
been written will read it and profit 
through utilizing the gold mine of 
information it contains, every bar 
organization led by such individuals 
will become stronger, more aggres- 
sive and better able to discharge its 
responsibilities to the profession and 
the public. 

Stronger and stronger bar organi- 
zations are needed everywhere to 
carry out through the organized Bar 
the obligations of lawyers to the 
public and to the profession. As to 
the public obligations I mention a 
few such as, for example, promoting 
the better administration of justice 
in the courts in both civil and crimi- 
nal proceedings and in administra- 
tive tribunals; aiding in the selection 
of judges of the highest character 
and ability, assuring through estab- 
lishment of legal aid and lawyer 
referral offices that legal services will 
be available to all indigent persons 
and to persons of moderate means at 
reasonable cost within their capacity 
to pay; improvement of legal educa- 
tion and ethical standards of the 
profession; the aggressive promotion 
of sound programs of American Citi- 
zenship, to instill in the minds of 
all our people the responsibilities 
and duties of citizenship and a better 
understanding of our form of gov- 
ernment, the United States Consti- 
tution and Bill of Rights. 

As to obligations to the profes- 
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sion, I mention also a few examples 
such as stamping out the unauthor- 
ized practice of law by laymen; spon- 
soring adequate public relations pro- 
grams to put the lawyer and his work 
in a true light before the public and 
to curb the slanderous and _ false 
portrayal of lawyers as scoundrels in 
television and radio prograins, in 
the theaters or in the motion pic- 
tures, in comics, the press and other 
media of communication. The pub- 
lic should understand that lawyers 
are indispensabie in the administra- 
tion of justice and to guide the 
people of large and little financial 
means through the maze of compli- 
cated laws of our industrial age. 

To achieve each of these objec- 
tives and others, this book will be of 
immeasurable assistance. 

One of the principal weaknesses 
of the organized Bar in the United 
States is the lack of strong organiza- 
tion on the local level and the fail- 
ure of such local Bars to be as active 
in co-ordinating their program with 
the state and national organizations 
as is desirable and necessary. It is 
not possible without united and co- 
ordinated effort on the part of all 
bar organizations working together 
for a common purpose to exert the 
full weight of lawyers everywhere to 
achieve the objectives of the or- 
ganized Bar. 

This book has twelve chapters 
each relating to a vital subject: Or- 
ganization and government of bar 
organizations, with text of model 
constitution and bylaws for local 
bar associations; membership, fi- 
naaces and office management; meet- 
ings and programs; bar association 
publications; the Bar and legal edu- 
cation; service to members; legal 
service for all; ethics, grievances and 
unauthorized practices; legislative 
activities; promoting the administra- 
tion of justice; American citizenship; 
and public relations. 

Helpful suggestions supported by 
illustrations point the way for every 
bar association to accomplish these 
purposes. This handbook in the 
hands of the Conference of Bar 
Presidents should tremendously fur- 
ther the advancement of the inter- 
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ests of the profession. There can 
no longer be any excuse for the fail- 
ure of any bar association, however 
small, to justify its lack of activity 
and progressiveness because of an in- 
ability to have available the tools to 
permit it to function properly. 
HAROLD J. GALLAGHER 

New York, New York 


J UDGE MEDINA SPEAKS. Al- 
bany: Matthew Bender and Com- 
pany. 1954. $5.00. Pages 328. 

“The people of America love 
their judges; they honor and revere 
them; and they look to their judges 
for leadership in the improvement of 
the administration of justice. You 
may put that down as a fact.” 

In 1951-1952, when the Honorable 
Harold R. Medina was Chairman of 
the Section of Judicial Administra- 
tion, he made a series of talks on 
the program of the American Bar 
Association and specifically of the 
Section. Wherever he spoke, there 
was standing room only, and his ap- 
pearances were followed by requests 
for repeat 
copies of the talks. The Section tried, 


performances and _ for 


by distributing reprints, to supply 
the demand for the Medina talks. 
But this method of distribution 
proved inadequate to the task of 
satisfying the appetite of the vast 
audience, both lay and professional, 
which wanted more of Medina. 

In 1953, Judge Ira W. Jayne, of 
Detroit, then Chairman of the Sec- 
tion, was inspired to inquire if a 
booklet could be published to bring 
between covers all the Medina talks 
concerning judicial administration. 
A commercial publisher was found, 
and a staff member of the Section, 
Mrs. Maxine Boord Virtue, was in- 
structed to collect and edit the ma- 
terial and arrange for its publication 
under Section sponsorship. Judge 
Medina, with characteristic gener- 
osity, has assigned the royalties from 
the sale of this volume to the Ameri- 
can Bar Association to aid in its 
program to improve judicial admin- 
istration. 

At first, we in the Section thought 
of the venture as a means of dis- 





pensing information about judicial 
administration in an unusually read- 
able, even inspiring, form. When the 
book-building got under way, how- 
ever, we struck more high-grade ore. 
During the last two decades, Judge 
Medina has been busily writing 
pieces on a wide variety of subjects, 
bringing to all of them his vitality, 
eloquence and that mixture of real- 
ism and idealism which is one of his 
distinguishing characteristics. Al- 
though other publishers were inter- 
ested, our author has preferred that 
the American Bar Association have 
the benefit of all his addresses. The 
result is that the editor was given 
carte blanche to assemble a full- 
length volume of the judge’s writ- 
ings, which it is now the privilege 
of the Section to present. 

In addition to the material on 
administration, therefore, 
the reader will find himself joining 


judicial 


in a high-spirited discussion of base- 
ball, high school 
speech, religion, the humanities, 
Princeton, the motion picture indus- 
try, the practice of medicine or engi- 
neering, how to make and market 


curricula, free 


chicken soup, and the cable cars in 
San Francisco. In a final section, the 
editor has set forth the highlights of 
the extraordinary flood of corre- 
spondence received by Judge Medina 
at the close of the Communist trial. 
These letters are a unique and awe- 
inspiring testimony to the devotion 
of the American public to the ideal 
of due process, and their deep devo- 
tion to a man who has, under great 
stress, lived up to that ideal. 

This is an entertaining book, an 
instructive book and a charming 
book. It is also a great patriotic doc- 
ument. I will not attempt to quote 
from it, for once that is begun, there 
is no stopping. (One of the publish- 
er’s employees, having reluctantly 
taken two galleys home to work out 
publicity, was so fascinated that he 
went back to New York the same 
evening to pick up a full set of 
galleys, and stayed up most of the 
night to read them.) The book will 
speak for itself. One morsel to sug- 
gest the feast: 













like 
ah 
nisi 
you 
the 
talk 
sacr 
wha 
hav 
wan 
to § 
life, 
mys 
com 
In 
Speak 
grap 
fitting 
In | 
witl 
vate 
Mec 
aud 
all 
that 
Say 
thar 
reac 
unn 
am} 
tion 
cou 
shai 
ben 


United 
Detroi 


T: 
STA’ 
Bosto 
SIS. i 
Th 
trom 
sentir 
then 
Treas 
Presic 
Secret 
that | 
books 
with 
laws 
tions, 
ceptic 
An 
the d 
over 
amon 
philo: 
ment, 













ee 











there is one little idea I would 
like to leave with you. I hate to be 
a hypocrite or to have my motives 
inisunderstood. . . . If tells 
you that I made a sacrifice going on 
the bench, you will know that he is 
talking through his hat. I made no 
sacrifice whatsoever. I am doing just 
what I always wanted to do and I am 
having a wonderful time. . . . I always 
wanted to be a judge; and I’m going 
to stick to the job... the rest of my 
life, or at least as long as I can behave 


anyone 


myself, according to the terms of my 
commission. 


In his foreword to Judge Medina 
Speaks, Judge Jayne includes a para 
graph which will serve also as a 
fitting conclusion to this review: 


In presenting these addresses dealing 
with the judge’s job, we are not moti- 
vated by a desire to exploit Judge 
Medina’s “good press” and hypnotic 
audience appeal as propaganda for 
all judges. It is rather our thought 
that the important things he has to 
say should be shared with more people 
than those who were able to hear or 
read them last year. But we are not 
unmindful of the fact that his ex 
ample ought to renew the determina- 
tion of all his brother judges to lead 
court reform and to give their full 
share of public service on and off the 
bench. 
ARTHUR F. LEDERLE 
United States District Court 
Detroit, Michigan 


T AXATION IN THE UNITED 
STATES. By Randolph E. Paul. 
Boston: Little, Brown & Co., 1954. 
$15. Pages xii, 830. 

The 
from’ wide experience—first in repre- 


author of this book writes 
senting taxpayers for many years, 
then as General Counsel of the 
rreasury during a vital period under 
President Franklin D. Roosevelt and 
Secretary Morgenthau, and _ after 
that back in private practice. Other 
books that he has written, dealing 
with the application of existing tax 
laws to complicated practical situa- 
tions, are justly recognized as ex- 
ceptionally able. 

An interesting chapter deals with 
the discussions which have occurred 
over a period of some 200 years 
among the 


philosophers in the field of govern- 


ablest economists and 


ment, as to proposals to levy taxes 

















































at progressively graduated rates—the 
“tax bracket” idea. 

This massive volume is largely 
devoted, however, to well-chosen ex- 
tracts from what has been publicly 
said, during the past two generations, 
on each side of many important is- 
sues as to tax levies, as such issues 
were raised by proposed legislation 
from time to time and fought out as 
political issues are. There was, for 
instance, the early and bitterly con- 
tested issue between those who fa- 
vored an income tax—at 2 per cent 
—and those who opposed the very 
idea of income taxation. That dis- 
posed of, there ensued issues as to 
higher and higher rates, as to rate 
systems which are graduated accord- 
ing to “brackets”, as to the imposi 
tion of excess profits taxes and as to 
after 
being in effect for a while, as to taxes 


discontinuance of such taxes 
designed to break up or discourage 
accumulations of wealth, and as to 
pay-as-you-go income taxation,—as 
well as many other points of dispute. 
The words written and uttered in 
such heated contests are here quoted 
from 


debates, from 


statements by public officers, from 


congressional 


newspaper editorials, and from argu- 
ments made in court. In retrospect 
those quotations do not reflect much 
credit on either side when judged by 
logical standards; the disputants re- 
lied heavily on attacking the motives 
of adversaries and on irrelevant con- 
siderations tending to arouse emo- 
The kind of that 
sticks to the issue and stands on its 


tion. argument 
own feet is not typical of these wordy 
battles. 

Logical or not, arguments of the 
wide-ranging, hit-and-run type cer- 
tainly have an effect on public opin- 
ion in legislative controversies, as in 
other matters which voters must de- 
The this 
book of many such tax controversies 


cide. vivid accounts in 
help to educate the reader in the 
politics of 


branch of knowledge. 


taxation—a_ necessary 

The reader can hardly fail to ask 
himself the question: Why hasn't our 
revenue system gone to pot before 
this if its development has depended 
on such loose thinking? There are 
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two main reasons why it has not. One 
reason is that in these tugs-of-war 
there has been power on both of two 
opposing sides; nothing has gone by 
default. On one side, as the various 
issues have arisen, have been those 
seeking to keep tax burdens down 
and those believing that a really free 
use of the revenue laws for nonreve- 
nue purposes is dangerous to the 
revenues. On the other side have 
been those less sensitive to tax bur- 
dens and those favoring a taxing 
system designed to shape the social 
and economic form of the country. 
Mr. Paul shows at many points his 
lack of sympathy for the former of 
these two sides. 

Conflict between these two power- 
sources has helped to save us from 
worse tax legislation than we have 
had. 

There is another important reason 
why loose and partisan arguments 
have done us somewhat less harm 
than might have been expected. It 
concerns vital features of our legisla- 
tive system to which this book gives 
almost no attention—the Ways and 
Means Committee of the House, 
the Finance Committee of the Sen- 
ate and the Joint Committee on 
Internal Revenue. These commit- 
tees and members of their staffs 
are constantly seeking to judge the 
trend of public opinion and to eval- 
uate the suggestions which come to 
them in informal conferences with 
representatives of the Treasury De- 
partment and with members of the 
public. A proposal made to the high- 
ly qualified staff of the Joint Com- 
mittee on Internal Revenue and ap- 
proved by a fair preponderance of 
the members of these committees has 
a good chance of enactment, what- 
ever may be said in public debate 
either for or against. This is because 
those members of Congress who are 
busy with heavy responsibilities out- 
side the taxation field tend to dis- 
count the arguments of extremists 
and to rely rather heavily on the 
work and judgment of these commit- 
tees—and, particularly, on the judg- 
ment of certain of the committee 
members who gain a reputation for 
being well-informed, both as regards 
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actual public opinion and the feasi- 
bility of measures that are proposed. 

A further question arises as to how 
the author arrives at his stated con- 
viction—not justified, as this review- 
er believes—that experts in taxation 
have failed in their duty as citizens, 
and have been “uninterested in the 
welfare of the country as a whole”. 
Certainly Congress disagrees with 
this conclusion, as shown by its fre- 
quent acceptance of recommenda- 
tions contributing to the workability 
of the tax laws, and by the forthright 
acknowledgment, by leading mem- 
bers, of the help derived from the 
hard work which has produced such 
recommendations. Among the or- 
ganizations rendering very substan- 
tial aid—continuously over many 
years—have been the American Law 
Institute, the American Bar Associa- 
tion and its Taxation Section, and 
the American Institute of Account- 
ants. It is not surprising that as to 
measures and issues which are out- 
side their special competence taxa- 
tion experts do not always take a 
strong part; if, as Mr. Paul says, tax 
legislation is a struggle between 
classes, it must be remembered that 
the political skill needed in class 
struggles does not necessarily belong 
to those who are experts in the de- 
tailed effects of the tax laws. 

To a considerable number of read- 
ers, Mr. Paul’s comments—vivid and 
skillfully written as they are—will 
seem rather one-sided, but even read- 
ers whose slant is different from his 
on some of the fundamental aspects 
will find here by far the most in- 
formative history that is available to 
students of our taxation system. 

Ropert N. MILLER 
Washington, D. C. 





1. Thus when Daniel A. Reed, now Chairman 
of the Ways and Means Committee, introduced 
in 1951 the so-called American Bar Association 
Bill H. R. 4775 ‘“‘representing the accumulated 
recommendations of many years’’ of the Associa- 
tion, he prefaced his detailed analysis of its 
many provisions as follows: ‘‘The tax section of 
the American Bar Association deserves the highest 
praise for its constructive work in this field. These 
distinguished lawyers have devoted themselves 
unselfishly to this task, not in the interest of their 
clients but in the general public interest of making 
our tax laws equitable in their application and 
better in their administration." (97 Cong. Record 
(July 16, 1951) A-4407.) The work of other groups 
has been similarly recognized. 
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F REEDOM, LOYALTY, DIS- 
SENT. By Henry Steele Commager. 
New York: Oxford University Press. 
1954. $3.50. Pages ix, 155. 

“I sometimes think that when folks 

talk about things they've begun to lose 

them already,” says Stark Young's 

Hugh McGehee to his son after an eve- 

ning of Southern rodomontade. It 

would be an exaggeration to say that 
we have begun to lose liberty in Amer- 
ica, but it is sobering that there should 
be so much talk about it, just as it is 
sobering that there should be so much 
talk about Americanism and about 
loyalty. It was a happier time when 
these things could be taken for grant- 
ed instead of being soiled and worn by 
every sunshine patriot eager for cheap 

applause. [Page 72.] 

Most people will delight in this 
book as they will delight in the 
brave, strong mind of Professor Com- 
mager himself who is a liberal and a 
gentleman of the old school. And 
quite justly and with great power of 
thought and natural superiority in 
the use of words, he presents the case 
for maintaining our freedoms in this 
country in spite of our necessity for 
closing ranks both within our own 
people and against foreign conquest. 
But he does not talk about our real 
need of protecting our country where 
liberty is possible against the clearly 
intended world conquest of a com- 
bination of nations perhaps more 
powerful than ours, that is deter- 
mined to conquer us by conquest 
both by subversive means from with- 
in and ultimate war from without. 

How pleasant it would be to join 
Commager in all his chivalrous de- 
fense of the freedoms for their own 
sake. How pleasant it is at least to 
condemn any needless intrusion up- 
on private rights by legislative or ju- 
dicial bodies. But we cannot afford 
to stop here. And may we not say in 
partial defense that when there is 
unpleasant work to do, a gentleman 
does it himself? He does not leave it 
to others. The Greek city-states 
didn’t like the infiltration of Philip 
of Macedon which subverted their 
liberties. They wanted to go on liv- 
ing their amazing, civilized lives with 
the freest discussion in philosophy, 
art, law and politics. But by these 


means Philip did prevent them from 
uniting and from making adequate 
military preparation. When the city- 
states later saw their own danger 
and their weakness when they had 
refused to see these obvious things 
before, they then half-redeemed 
themselves by defying Philip in their 
weakness and reversing their own 
folly. But it was too late. Philip de- 
feated them on the battlefield and 
conquered all of Greece. Moreover, 
most cruel tragedy of all that so 
many refuse even to mention al- 
though it is before their eyes: For 
more than two thousand years, at 
least, the slavery Philip imposed was 
substantially permanent servitude. 
Greece never did regain her freedom. 
Greece was an example of her own 
fiery definition of tragedy itself. Abso- 
lute tragedy in the sense of complete 
and final failure. 

The Romans didn’t have to meet 
outward conquest in the form of tyr- 
anny. They gave up their own free- 
dom roughly in exchange for peace, 
and soon after Augustus they en- 
dured such meticulous domination 
and cruelty as has perhaps never ex- 
isted outside of Oriental countries. 
As a mere whim, the later emperors 
might send a private message to lead- 
ing citizens of spotless character and 
loyalty decreeing their death by the 
following morning without any trial 
or even administrative formalities. 
The leading citizen in his turn would 
say lightly and casually that his life 
was always at the service of his em- 
peror and, cutting the veins in his 
wrist, that he wouldn't think of de- 
laying his action until the following 
morning. 

Thy Rome died many deaths. Her 

native power 

By slow diseases, such as nations know 

When liberty is lost, became a show 

And pageantry for slaves. . . . 

Mr. Commager says “That govern- 
ment which most scrupulously pro- 
tects and encourages complete free- 
dom of thought, expression, com- 
munication, investigation, criticism 
is the one which has the best chance 
of achieving security and progress” 
(page 91). With one half the world 
bent on conquest of the other half, 
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is this statement entirely adequate? 
Like it or not, we must stand up 
against aggression whether by subver- 
sion within or war without. Where 
are the gallantries of all the freedoms 
if the government that protects these 
freedoms is itself destroyed? 


PAUL SAYRE 


State University of Iowa 
Iowa City, Iowa 


Tue MYTH OF THE GOOD 
AND BAD NATIONS. By René A. 
Wormser, with foreword by Ray- 
mond Moley. New York: Henry Reg- 
nery Co. 1954. $3.00. Pages 174. 

In view of the world situation and 
the momentous problems facing this 
country in its dealings with the other 
nations of the world, this volume is 
indeed timely, and a reading of it 
will provide very valuable back- 
ground material for use in evaluat- 
ing the decisions now being made. It 
is a relatively small book (174 pages) 
and few books contain so much in- 
formation in so few pages. 

The author’s thesis is stated at the 
outset as follows: “We have failed 
miserably in our efforts to influence 
other nations; but we are masters at 
deluding ourselves. . . . I believe the 
gravest of these delusions to have 
been our devotion to the theory that 
there are nations which are good and 
other nations which are bad. It is 
through adherence to this theory that 
our foreign policy has faltered and 
failed from 1914 to date.” 

The book concludes as follows: 
“There are evil governments and evil 
leaders. There are no evil peoples, 
no evil nations. Nor can we afford to 
be led astray by the concept that any 
government has the essential and 
changeless quality of goodness.” 

The material that is forcefully set 
forth in the intervening 170 pages 
is almost certain to convince the read- 
er that the thesis has been fully sup- 
ported and the conclusion definitely 
established by the facts of history. 
The author’s heat of advocacy may 
lead some readers to feel that in a 
number of instances he claims too 
much for the evidence upon which 
he relies, but even making allow- 
ances in such instances, the evidence 


is shown to be overwhelming in sup- 
port of the thesis and to prove the 
conclusion. 

The author reviews the conduct of 
the nations of the earth from the 
time of Charlemagne in 800 to the 
present, and demonstrates the repeat- 
ed instances where evil governments 
have enforced unjust terms of peace 
which has in each instance inevi- 
tably led to future wars, with partic- 
ular emphasis upon the terms im- 
posed by the victors at the end of 
World War I which made World 
War II inevitable and those imposed 
at the end of World War II which 
would seem to make World War III 
inevitable. To some it may appear 
that the book lacks balance in that 
the evidence of the evil governments 
of practically every nation, including 
the United States, is overemphasized 
and that evidence of what constitutes 
good governments is practically dis- 
regarded. Some may also feel that the 
suggested remedies are inadequate 
to provide a just and lasting peace. 

It is clearly demonstrated that it 
was a mistake to consider our ene- 
mies in World War I, principally 
Germany and Austria, to be evil na- 
tions that should be rendered im- 
potent for all time and that our 
allies, particularly Italy and Japan, 
were good nations and would remain 
good for all time. Similarly, it was 
a mistake at the end of World War 
II to treat our enemies, particularly 
Germany, Italy and Japan, as bad 
nations that should be rendered im- 
potent for all time and that our 
allies, particularly Russia, would be 
good nations in whom we could put 
our trust indefinitely. History has 
certainly demonstrated that the 
events following World War I and 
World War II conclusively show 
that merely because a nation is 
our adversary in war does not mean 
it is evil and by the same token, 
that merely because a nation is 
our ally it is necessarily good. The 
evil is in the government, not the 
nation, and the good of a nation is 
manifested or expressed by the type 
of government that is in power. Any 
reader will be convinced of this 
truth, or more properly, reminded of 
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it, when consideration is given to the 
evidence presented. 

The suggested remedy is the resto- 
ration of an adequate balance of 
power which includes an alliance 
and a rearming of Germany, Japan, 
and Italy as an immediate objective 
along with other alliances among the 
free nations in the cold war with 
Russia and China as long as these 
two countries have the type of Com- 
munist government now in power. 
More remote objectives include 
methods of correcting the tragic mis- 
takes that were made at the close of 
World War I and World War II in 
the oppressive, vindictive and unjust 
terms imposed upon our defeated 
enemies. Obviously, in so small a 
volume elaboration of the suggested 
objectives to form the basis for a 
just and lasting peace can only be 
dealt with in general terms. While 
they may seem to be inadequate to 
many, they should provide food for 
thought for every reader and now is 
the time that much thought should 
be given to questions that this author 
forcefully presents. 


FrepDERIC M. MILLER 
Des Moines, Iowa 


Parpon AND AMNESTY UN- 
DER LINCOLN AND JOHNSON. 
By Jonathan Truman Dorris. Chapel 
Hill: University of North Carolina 
Press. 1954. $7.50. Pages 459. 


At the end of the Civil War, the 
people of the South found them- 
selves entirely at the mercy of those 
from whom they desired to be entire- 
ly separated. Many of the authorities 
in Washington, at the outset regard- 
ed them as “rebels” and “traitors”. 
Just what was their criminal status? 
What punishment should be meted 
out to those guilty of rebellion? 

Arrests, indictments and imprison- 
ment by civil and military authori- 
ties in the early days were numerous. 
The Federal Government often 
found it difficult to differentiate be- 
tween its friends and enemies. The 
supporters of disunion appeared to 
be everywhere—in legislative halls, 
in judicial tribunals, in executive 
councils and in the Army and Navy. 
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Soon after the close of hostilities, 
the President of the Confederacy and 
many of his chief civil officers, in- 
cluding governors of Confederate 
states, were in prison awaiting the 
disposition of the Federal Govern- 
ment. Others who were not in con- 
finement were in voluntary exile. 
The military leaders were more for- 
tunate, since they enjoyed parole 
and consequently were not subject to 
arrest and imprisonment. 

Lincoln’s liberal attitude towards 
the South and its leaders is well 
known. He was constantly studying 
the military situation to make sure 
that any offer of amnesty and pardon 
would be timed right and appeai 
when it would materially weaken the 
enemy. It had to be timed “to have 
it accepted in the true understanding 
rather than as a confession of weak- 
ness and fear”. 

He expected, at the time of pro- 
claiming such clemency, to announce 
a plan for the restoration of the se- 
ceded states. Amnesty was to be the 
basis for reconstruction. 

Lincoln’s proclamation, which ac- 
companied his message to Congress 
on December 8, 1863, offered pardon, 
with certain exceptions, to those en- 
gaged in the rebellion, and outlined 
a plan by which the seceded states 
could be restored to the Union. It 
was his desire that even the leaders 
of the Confederacy should be treated 
with clemency. As he put it: “Enough 
lives have been sacrificed; we must 
extinguish our resentments if we ex- 
pect harmony and union.” 

The day after Lincoln’s death, a 
delegation of Radicals in Congress 
called upon the new President. They 
were evidently well pleased with the 
change of presidents, for Senator 
Wade, their spokesman, who had 
bitterly opposed Linclon’s amnesty 
policy and plan of reconstruction, 
said: “Johnson, we have faith in you. 
By the gods, there will be no trouble 
now in running the government.” 
They expected that Andrew Johnson 
would be an “avenging” president 
and would make treason odious. 

During the war, Johnson had ad- 
vocated a punitive and retributive 
policy in dealing with persons who 
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had supported the Confederacy. 
From the earliest days of secession, he 
had evinced a desire to have at least 
the leaders of the rebellion punished. 
Tennessee had disowned and perse- 
cuted Johnson during the early days 
of the war, but in 1862 that state had 
felt his rigorous. administration as 
military governor. When he came to 
administer Lincoln’s plan of recon- 
struction, he insisted on applying a 
more stringent oath of allegiance 
than the President had provided— 
an oath that permitted only those 
who had stood unswervingly by the 
Union to participate in any program 
of reconstruction. 

The new President had declared 
his determination to punish the lead- 
ers of the Confederacy, and many 
persons who approved his policy 
had hailed his accession to the presi- 
dency as an act of Providence. It ap- 
peared as if his administration would 
quickly bring to justice a consider- 
able number of The 
rapidity with which some Southern- 
ers sought exile at the close of hos- 


secessionists. 


tilities is evidence that they, too, 
feared punishment. And well they 
might, for numerous arrests and im- 
prisonments seemed to indicate the 
President’s intention to carry out his 
threats to make “treason odious.” 
How far Johnson intended to go 
in avenging the attack on the Union 
was defined in his proclamation of 
May 29, 1865. His fourteen excep- 
tions included all who, the Radicals 
believed, should make _ retribution 
for supporting the Confederacy. His 
refusal to stay the execution of Mrs. 
Surratt augmented the fear of many 
of those whom he had excepted in 
his amnesty. 
A combination of circumstances 
operated to turn Johnson to a course 
of leniency in his dealings with the 
South. Perhaps the first and most 
significant influence was Lincoln's 
clemency, which, in a sense, became 
the new President’s heritage. Presi- 
dent Johnson could hardly avoid 
adopting, in the main, his prede 
cessor’s program of reconstruction. 
Lincoln’s apparent willingness to 
pardon anyone who properly applied 
for clemency was incorporated in 


Johnson’s proclamation. This miti- 
gating proviso soon caused the meas- 
ure to lose its severity and Johnson 
became eventually as lenient as Lin- 
coln had been. 

Probably the new President’s most 
significant inheritance from his pred- 
ecessor was the Secretary of State, 
William H. Seward, whose disposi- 
tion was a determining factor in 
Johnson’s Seward 
had learned much in his association 
with Lincoln and was now able to 
temper the avenging zeal of his new 
chief with something of the spirit 
of clemency so characteristic of the 
late President. Fortunately, the har- 
mony and confidence which had de 
veloped between Lincoln and Seward 
were soon manifested between John- 
son and Seward, and the persuasive 


administration. 


Secretary very early influenced the 
President to adopt a milder course in 
dealing with the Confederates. 

A third factor in diverting Johnson 
from his original intention of deal- 
ing harshly with the Confederates 
was the compliant spirit of most of 
their leaders. Their apparent will- 
ingness to abide by the consequences 
of their defeat could hardly help af- 
fecting anyone of intelligence. 

Professor Dorris has treated 
subject fully and well. In tracing 
clemency, amnesties pardon 
from the inception of the war to 
1898, when the Congress of the 
United States removed the last dis- 
abilities on the supporters of the 


his 


and 


Confederacy, in covering congression- 
al amnesty, as well as that of the two 
Presidents, and in the courts, the au- 
thor has supplied a book that was 
long needed in the field of Lincoln- 
iana. 

The book is well-documented. The 
bibliography and index at the back 
of the book are excellent and enable 
the reader to quickly find any par- 
ticular subject that is treated and in 
which he might be interested. 

It is a volume that belongs in every 
library of Lincolniana, or which 
deals with the period of reconstruc- 
tion. 

Harry G. HERSHENSON 


Superior Court of Cook County 
Chicago, Illinois 
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Review of Recent 


Supreme Court Decisions 


ALIENS 


Deportability of Alien Ex-Communist 


® Galvan v. 547 ''U. *S. 
98 L. ed. (Advance p. 611), 64 S. 
Ct. 737, 22 U. S. Law Week 4257. 
(No. 407, decided May 24, 1954) 
Judgment of the Court of Appeals 
for the Ninth Circuit affirmed. 

An alien may be deported for 
membership in the Communist Par- 
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Press, 


ty without proof that he knew the 
Party advocates the violent over- 
throw of the Government and even 
though his membership was termi- 
nated before passage of the Internal 
Security Act of 1950 and before there 
were any legal sanctions against such 
membership. 

Petitioner was an alien of Mexican 
birth who first entered the United 
States in 1918 and had resided here 
since except for brief visits to Mexi- 
co. He was a member of the Com- 
munist Party from 1944 to 1946. He 
was ordered deported on that spe- 
cific ground by a hearing officer for 
the Immigration and Naturalization 
Service. The Board of Immigration 
\ppeals dismissed an appeal, and 


both the District Court and the 
Court of Appeals afirmed. 
The opinion of the Supreme 


Court, written by Mr. Justice FRANK- 
FURTER, sustained the validity of the 
Internal Security Act of 1950 against 
petitioner’s allegations that the act 
was unconstitutional as applied to 
him. 

The Court refused to construe the 
act as providing for deportation only 
of those aliens who joined the Com 


Reviews in this issue by Rowland 1, Young 


munist Party fully conscious of its 
advocacy of violence. While the act 
does not apply to “innocent dupes” 
of the Communists, the Court quoted 
Senator McCarran during passage of 
the law to show that it was intended 
to apply to “members” of the Party 
in the sense given by the courts and 
administrative agencies since 1918. 

The Court met the due process 
argument by citing the congressional 
finding, expressed in the Act, that 
the Communist movement is a 
world-wide conspiracy of revolution 
and terrorism, and it relied upon the 
rule that Congress has very broad 
powers over the admission of aliens. 

Mr. Justice ReEep concurred in the 
judgment and the opinion of the 
Court “except as to the deduction 
drawn from Senator McCarran’s ci- 
tation of Colyer v. Skeffington. . 

Mr. Justice BLAck, in a dissenting 
opinion joined in by Mr. Justice 
DOUGLAS, doubt about 
the constitutionality of the ex post 
Act. 

Mr. Justice Doucias wrote a dis- 


expressed 
facto overation of the 


senting opinion in which Mr. Justice 
Back joined. This opinion took the 
position that petitioner was a person 
within the language of the Fifth 
Amendment entitled to its protec- 
tions. 

The case was argued by Harry 
Wolpin and A. L. Wirin for peti- 
tioner and by Oscar H. Davis for 
respondent. 


ALIENS 


Status of Filipino Who Entered United 
States Prior to Philippine Independ- 
ence Act 


® Barber v. Gonzales, 347 U. S. 637, 
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98 L. ed. (Advance p. 675), 74 S. Ct. 
822, 22 U. S. Law Week 4304. (No. 
431, decided June 7, 1954.) Judgment 
of the Court of Appeals for the 
Ninth Circuit affirmed. 

May a Filipino, born a national 
of the United States in the Philip- 
pine Islands, who entered the con- 
tinental United States before passage 
of the Philippine Independence Act 
of 1934, be deported as an alien for 
commission of crimes involving mor- 
al turpitude? The Supreme Court 
here upheld the Court of Appeals 
for the Ninth Circuit in holding 
that he could not. 

The Chief Justice delivered the 
opinion for the Court. The Govern- 
ment contended that the Philippine 
Independence Act assimilated the 
respondent to the status of an alien, 
and that he was deportable under 
Section 19(a) of the Immigration 
Act of 1917 which authorizes the 
deportation of aliens convicted of 
crimes involving moral turpitude 
“committed within five years after 
the entry of the alien”. The Court 
reasoned that respondent had not 
made an the United 
States within the meaning of the 
statute, since his arrival was as a 
United States national moving from 


“entry” into 


one part of our insular possessions 
to the mainland. 

Mr. Justice Minton, joined by Mr. 
Justice Reep and Mr. Justice Bur- 
TON, wrote an opinion dissenting on 
the ground that the Court was giv- 
ing a strained construction to the 
meaning of the word entry to reach 
a result contrary to the public policy 
as expressed by the Congress in Sec- 
tion 19 (a). 

The case was argued by Robert 
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W. Ginnane for petitioner and by 
Blanch Freedman for respondent. 


ANTITRUST LAW 


Effect of Private Injunction on Govern- 
ment’s Right to Injunction in Price-Fix- 
ing Case 


® United States v. The Borden Com- 
pany, 347 U. S. 514, 98 L. ed. (Ad- 
vance p. 601), 74 S. Ct. 703, 22 U. S. 
Law Week 4239. (No. 464, decided 
May 17, 1954.) Judgment of the 
United States District Court for the 
Northern District of Illinois affirmed 
in part and case remanded in part. 

This was a civil proceeding insti- 
tuted by the United States against 
ten Chicago dairies, charging con- 
spiracy to monopolize the sale of 
fluid milk in the Chicago area in 
violation of the Sherman Act and 
price discrimination in violation of 
the Clayton Act. 

The District Court dismissed the 
Sherman Act violations on the 
ground that the evidence failed to 
establish the existence of a conspir- 
acy. The Court found that there 
was proof of the Clayton Act charge, 
but refused to issue an injunction 
on the ground that it was useless in 
view of the existence of a prior de- 
cree in a private antitrust action 
brought by a competitor of appellees. 

Mr. Justice CLARK, speaking for 
the Court, affirmed dismissal of the 
Sherman Act charges, rejecting the 
Government’s position that the trial 
judge’s exclusion of certain evidence 
precluded the establishment of a 
conspiracy. The Court said that, even 
assuming error in the challenged rul- 
ings, admission of the evidence in 
question would not have established 
a case of conspiracy. 

As for the Clayton Act violation, 
the Court remanded the cause, hold- 
ing that the trial judge had abused 
his discretion in refusing to award 
an injunction. The prime object of 
allowing the Government to obtain 
civil decrees is to protect the public 
against a recurrence of antitrust vio- 
lations, the Court said. To hold that 
a private decree renders unnecessary 
an injunction to which the Govern- 
ment is otherwise entitled is to ig- 
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nore that object the Court observed. 
It pointed out that the private plain- 
tiff might find it to his advantage to 
refrain from enforcing his injunction 
or might agree to a modification of 
the decree, again looking only to his 
own interest. 

Mr. Justice BLack and Mr. Justice 
JACKsON took no part in the consid- 
eration or decision of the case. 

The case was argued by Assistant 
Attorney General Barnes for appel- 
lant, by Stuart S. Ball for the Borden 
Company and by Leo F. Tierney for 
the Beloit Dairy Company. 


COMMERCE 


Validity of State Ad Valorem Tax on 
Aircraft Flying Interstate 


" Braniff Airways, Inc. v. Nebraska 
State Board of Equalization and As- 
sessment, 347 U. S. 590, 98 L. ed. 
(Advance p. 648), 74 S. Ct. 757, 22 
U. S. Law Week 4263. (No. 476, de- 
cided June 1, 1954.) Judgment of the 
Supreme Court of the State of Ne- 
braska affirmed. 

Is there anything in the Constitu- 
tion that prevents Nebraska from 
levying an apportioned ad valorem 
tax on the flight equipment of an 
interstate air carrier which is not in- 
corporated in Nebraska and does not 
have its principal place of business 
in Nebraska? The Court upheld the 
tax in this case, over the argument 
that none of appellant’s planes had 
acquired situs in Nebraska. 

Appellant makes eighteen regular- 
ly scheduled stops daily in Nebraska. 
The stops are of short duration for 
the discharge and loading of passen- 
gers. mail, express and freight. Ap- 
pellant neither owns nor maintains 
facilities for repairing, recondition- 
ing or storing its flight equipment in 
Nebraska, but rents depot space and 
hires other services as required. 

Mr. Justice Reep delivered the 
opinion of the Court. The Court 
cited the familiar rule that the com- 
merce power does not immunize 
interstate instrumentalities from lo- 
cal taxation but that interstate com- 
merce may be required to pay a non- 
discriminatory share of the tax bur- 
den. The Court said that there was 








nothing in the commerce clause to 
render this tax invalid, and that ap- 
pellant’s argument that its aircraft 
“never attained a taxable situs with- 
in Nebraska” was really a due proc- 
ess question rather than one of the 
commerce power. It was concluded 
however, that appellant’s regular 
stops within the state were enough 
contact to establish Nebraska’s power 
to tax. 

Mr. Justice BLAck concurred in 
the result. 

Mr. Justice JACKsoNn noted that he 
dissented for the reasons stated in 
his concurring opinion in North- 
west Airlines v. Minnesota, 322 U. S. 
292. 

Mr. Justice DoucLas, concurring 
in the result, wrote an opinion in 
which he said that the question of 
the validity of the apportionment 
formula should be reserved. Appel- 
lants had not raised this point. 

Mr. Justice FRANKFURTER wrote an 
opinion dissenting on the ground 
that the tie between the state and the 
aircraft sought to be taxed was too 
slight to permit the imposition of a 
tax. 

The case was argued by William J. 
Hotz, Sr., for appellant and by C. C. 
Sheldon for appellees. 


CRIMES 


Confession Obtained by 
Coercion” 


“Mental 


® Leyra v. Denno, 347 U. S. 556, 
98 L. ed. (Advance p. 631), 74 S. Ct. 
716, 22 U. S. Law Week 4269. (No. 
635, decided June 1, 1954.) Judgment 
of the New York Court of Appeals 
reversed. 

The Supreme Court here reversed 
a murder conviction on the ground 
that it was the result of a confession 
obtained by mental coercion. 

Petitioner was suspected of the 
murder of his parents. He was sub- 
jected to intensive police interroga- 
tion for several days, but refused to 
confess. He was finally taken by po- 
lice to the funeral. During his ab- 
sence, a concealed microphone was 
installed in the interrogation room. 
When he returned, the police intro- 
duced him to a “Dr. Helfand”, sup- 
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posedly a general practitioner sum 

medical 
attack of 
sinus. Dr. Helfand in reality was a 


moned to give petitioner 
treatment for an acute 
psychiatrist with considerable knowl- 
edge of hypnosis. Instead of treating 
petitioner’s sinus, he continued the 
interrogation, assuring petitioner 
time and again that he wanted to 
help, how much better it would be 
for him to confess and how much 
better he would feel if he made a 
clean breast of the crimes. Petitioner 
finally confessed. He repeated the 
confession a few hours later to the 
police and again to his business 
partner. 

Petitioner was tried and convicted 
of the murders. The New York Court 
of Appeals reversed this conviction 
on the ground that it rested on 
mental coercion. Petitioner was re- 
tried, and at the second trial the 
voluntariness of the confessions to 
the police and the business partner 
were submitted to the jury as a ques- 
tion of fact. The confession to the 
psychiatrist was excluded. The jury 
convicted and the 
\ppeals affirmed. 


state Court olf 

The judgment was reversed by the 
Supreme Court speaking through 
Mr. Justice Brack. The Court de- 
clared that the later confessions were 
simply parts of a continuous process 
of coercion. The Court pointed out 
that all the confessions were ex- 
tracted “in the same place within a 
period of about five hours as the 
climax of days and nights of inter- 
mittent, intensive police question- 
ing’, and that the use of such con- 
fessions was not in accordance with 
due process. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

Mr. Justice Reep and Mr. Justice 
BURTON joined in a dissenting opin- 
ion written by Mr. Justice MINTON. 
rhis opinion took the position that 
it was not a violation of due process 
to leave the question of the volun- 
tariness of the confessions to the jury. 

The case was argued by Osmond 
K. Fraenkel for petitioner, and by 
William I. Siegel for respondent. 





CRIMES 


Validity of Federal Regulation of Lob- 
bying Act 


® United States v. Harriss, 347 U. S. 
612, 98 L. ed. (Advance p. 661), 
74 S. Ct. 808, 22 U. S. Law Week 
1297. (No. 32, decided June 7, 1954.) 
Judgment of the United States Dis- 
trict Court for the District of Colum- 
bia reversed. 

In this case the Court upheld the 
constitutionality of the Federal Reg 
ulation of Lobbying Act, 60 Stat. 812, 
839, 2 U.S.C. §§ 261, 270. Appellees 
were charged by information with 
failure to report the solicitation and 
receipt of contributions to influence 
the passage of legislation which 
would cause a rise in the price of 
viola- 

The District Court 
information on the 


agricultural commodities in 
tion of the act. 
dismissed the 

ground that the act was unconstitu- 
Sections 
305, 307 and 308 of the statute were 


tional. It was argued that 


too vague and indefinite to meet 
the requirements of due process, that 
Sections 305 and 308 violated free- 
dom of speech and the right to pe- 
tition the Government, and that 
Section 310(b) violated the right to 
petition the Government. 

The Cnirr Justice spoke for the 
Court in upholding the validity of 
the statute. The Court found that 
the key section of the act was Sec- 
tion 307, which defines the “Persons 
to Whom Applicable,” holding that 
the disclosure provisions of Sections 
305 and 308 apply only to the per- 
sons described in Section 307. 

Despite the broad language of the 
act, the Court relied upon the legisla- 
tive history to determine that the ac- 
tivities regulated were “ ‘lobbying in 
its commonly accepted sense’—to di- 
rect communication with members of 
Congress on pending or proposed 
federal legislation.” The Court set 
forth three prerequisites to coverage 
under Section 307: (1) the “person” 
must have solicited, collected or re 
ceived contributions; (2) one of the 
main purposes of such person or of 
such contributions must have been to 
influence the passage or defeat of leg- 
islation; (3) the intended method of 
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accomplishing the purpose must 
have been through direct communi- 
cation with members of Congress. So 
construed, the Court ruled, the stat- 
ute was sufficiently definite. 

The Court found that Congress 
had not prohibited freedom to speak, 
to publish or to petition the Govern- 
ment, on enacting the statute, but 
had merely “‘provided for a modicum 
of information from those who for 
hire do attempt to influence legisla- 
tion... . It only wants to know who 
is being hired, who is putting up the 
money, and how much.” 

The Court did not pass on the val- 
idity of the penalty provided in Sec- 
tion 310(b), saying that the section 
had not been applied to appellees 
and might never be applied to them. 

Mr. Justice CLARK took no part in 
the consideration or decision of the 
case. 

Mr. Justice Doucias, joined by 
Mr. Justice BLAcK, wrote a dissenting 
opinion which took the position that 
the statute was so broad that it ap- 
plied to anyone “who writes a letter 
or makes a speech or publishes an 
article. . .” urging passage of legisla- 
tion and was an_ unconstitutional 
restraint on freedom of speech. 

\ dissenting opinion by Mr. Jus- 
tice JAcKson declared that the act 
was ‘so mischievously vague that the 
Government charged with its en- 
forcement does not understand it”. 

The case was argued by Oscar H. 
Davis for appellant and by Burton 
K. Wheeler for appellee. 


GOVERNMENT EMPLOYEES 


Federal Government Indemnity for 
Claims Paid Under Tort Liability Act 


® United States v. Gilman, 347 U. S. 
507, 98 L. ed. (Advance p. 597), 
74 S. Ct. 695, 22 U. S. Law Week 
1243. (No. 449, decided May 17, 
1954.) Judgment of the United States 
Court of Appeals for the Ninth Cir- 
cuit affirmed. 

In this case, the Court refused to 
grant indemnity to the Federal Gov- 
ernment from one of its employees 
after it had been held liable for his 
tortious conduct under the Federal 
Tort Claims Act. 
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Gilman, who was driving a govern- 
ment automobile in the scope of his 
employment by the Government, had 
a collision with one Darnell, who 
sued the United States and recovered 
$5,500. The District Court gave judg- 
ment over for the United States in 
the same amount. The Court of Ap- 
peals reversed the judgment over by 
a divided vote. 

Speaking for a unanimous Court, 
Mr. Justice Doucias affirmed. The 
Court declared that the case involved 
a grave policy question that was for 
the Congress, not the courts, to de- 
cide. The opinion cited problems of 
discipline and morale of government 
employees and the financial burden 
on the Government raised by the rule 
of indemnity sought. 

The case was argued by Paul A. 
Sweeney for petitioner and by Wil- 
liam C. Wetherbee for respondent. 


LABOR LAW 


State Tort Action for Unfair Labor 
Practice 


® United Construction Workers v. 
Laburnum Construction Corpora- 
tion, 347 U. S. 656, 98 L. ed. (Ad- 
vance p. 686), 74 S. Ct. 833, 22 U. S. 
Law Week 4289. (No. 188, decided 
June 7, 1954.) Judgment of the Su- 
preme Court of Appeals of the Com- 
monwealth of Virginia affirmed. 
The Labor Management Relations 
Act does not preclude an action for 
damages in a state court for tortious 
conduct that constitutes an 
labor practice under the act. 


untair 


This was a common-law tort action 
against the petitioner, an afhliate of 
the United Mine Workers of Ameri- 
ca, filed in the courts of Virginia to 
recover damages for profits lost 
when respondent was forced to aban- 
don construction projects. The union 
had used threats and intimidation in 
its efforts to secure recognition as the 
sole bargaining agency for employ- 
ees of respondent, forcing abandon- 
ment of the projects. 

In an opinion by Mr. Justice 
Burton, the Court ruled that the La- 
bor Management Relations Act had 
not pre-empted jurisdiction so as to 
exclude state courts from entertain- 
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ing the tort action for damages. The 
Court pointed out that to deny pe- 
titioner’s right of recovery would 
amount to depriving it of its prop 
erty without recourse or compensa- 
tion and would, in effect, immunize 
petitioners from liability for their 
tortious conduct, since the federal 
statute sets up no general compensat- 
ory procedure. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

A dissenting opinion by Mr. Jus- 
tice DoucGias, in which Mr. Justice 
BLACK joined, argued that the tort- 
ious conduct involved here was the 
very type of conduct with which the 
federal act specifically deals and that 
the parties have only the federal 
remedy, Congress having pre-empted 
the field for the N.L.R.B. in the inter- 
ests of peaceful, orderly settlement 
of labor disputes. 

The case was argued by M. E. 
Boiarsky for petitioners and by Arch- 
ibald G. Robertson and George E. 
Allen for respondent. 


LABOR LAW 


Validity of Administrative Regulations 
Under Defense Production Act 


® Allen v. Grand Central Aircraft 
Company, 347 U. S. 535, 98 L. ed. 
(Advance p. 619), 74 S. Ct. 745, 22 
U. S. Law Week 4251. (No. 450, de- 
cided May 24, 1954.) Judgment of 
the United States District Court for 
the Northern District of California 
reversed. 

This case was a challenge to the 
President’s authority to appoint an 
commission to carry 
out the policies of the Defense Pro- 
duction Act of 1950. 

Administrative proceedings were 
begun against appellee when the 
Wage Stabilization Board filed a 
complaint with the National En- 
forcement Commission, alleging that 
appellee had granted wage increases 
in violation of an order freezing 
wages at the levels of January 25, 
1951. Appellee secured an injunc- 


enforcement 


tion from the district court against 
further conduct of the administra- 
tive proceeding on the ground that 


it would suffer irreparable damage 
by the weakening of its bank credit 
and deprivation of essential working 
capital. The appellee also contended 
that the Defense Production Act 
vested enforcement in the district 
did not authorize the 
administrative proceedings. 


courts and 
Mr. Justice Burton, for a unani- 
reversed. The 
doubt about appellee's 
right to test the validity of the ad- 
ministrative procedure before ex- 
hausting it, but ruled that a litigant 
could not enjoin such proceedings 
merely because they might jeopard- 
ize bank credit or 


mous Court, Court 


expressed 


otherwise be in- 
convenient or embarrassing. 

As for the central question, the 
President’s right to apply adminis- 
trative action to enforce the 
stabilization proceedings, the Court 
upheld the right, basing its conclu- 


wage 


sions upon a comparison of the De- 
fense Production Act of 1950 and the 
Stabilization Act of 1942. The Court 
declared that the similarity of the 
acts, both in language and purpose, 
indicated that Congress intended to 
set up enforcement provisions simi- 
lar to those of the 1942 statute when 
it enacted the 
Act. 

A further that the 
substantive provisions of the Defense 


Defense Production 


contention, 


Production Act had expired with the 
removal of wage ceilings, was dis- 
missed. The Court declared that the 
General Savings Statute was appli- 
cable. 

The case was argued by Robert L. 
Stern for appellants, and by Rich- 
ard W. Lund for appellees. 


LABOR LAW 


Power of Federal Court To Enjoin Suit 
in State Courts For Anti-picketing In- 
junction 


® Capital Service, Inc. v. National 
Labor Relations Board, 347 U. S. 
501, 98 L. ed. (Advance p. 594), 
74 S. Ct. 699, 22 U. S. Law Week 
4241. (No. 398, decided May 17, 
1954.) Judgment of the Court of Ap- 
peals for the Ninth Circuit affirmed. 

In this case arising out of a labor 
dispute, the Court ruled that a fed- 
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eral court had power to issue an in- 
junction forbidding the employer to 
enforce a state injunction against 
union picketing. 

Ihe union placed pickets at cer- 
tain retail stores that handled peti- 
tioner’s bakery goods following an 
unsuccessful attempt to organize the 
petitioner's employees. Petitioner ob- 
tained an injunction against the 
union in a California court and a few 
days later filed a charge of unfair 
labor practices with the National 
Labor Relations Board. The Board's 
Regional Director issued an unfair 
labor practice complaint against the 
union and petitioned a federal dis- 
trict court for an injunction restrain- 
ing the union’s conduct. Simultane- 
ously the Board filed suit in the dis- 
trict court asking that petitioner be 
enjoined from enforcing the state 
injunction. The federal injunction 
was granted and the Court of Ap- 
peals affirmed. 

Speaking for the Supreme Court, 
Mr. Justice DoucLas upheld the fed- 
eral jurisdiction, reasoning that the 
district court had jurisdiction be- 
cause the case was a “civil action” 
arising under an act of Congress 
“regulating commerce”. While fed- 
eral courts seek to avoid needless 
conflict with state agencies, the 
Court said, this was a case where 
Congress had vested a federal agency 
with exclusive authority so that the 
federal court might enjoin the state 
proceeding to preserve the federal 
right. The Court concluded that the 
district court’s injunction was “nec- 
essary in aid of its jurisdiction”. 

Mr. Justice BLAck dissented with- 
out opinion. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

The case was argued by John L. 
Hall, Robert Proctor and Claude R. 
Branch for appellant and by Ralph 
S. Spritzer for appellee. 


OIL AND GAS 


Jurisdiction of Federal Power Commis- 
sion over Gathering Natural Gas 


®" Phillips Petroleum Company v. 
Wisconsin, Texas v. Wisconsin, Fed- 


eral Power Commission v. Wisconsin, 
347 U. S. 672, 98 L. ed. (Advance 
p. 695), 74 S. Ct. 794, 22 U.S. Law 
Week 4281. (Nos. 280, 281 and 418, 
decided June 7, 1954.) Judgment of 
the United States Court of Appeals 
for the District of Columbia Circuit 
affirmed. 

These cases presented a question 
about the jurisdiction of the Federal 
Power Commission over the rates 
charged by a natural-gas producer 
and gatherer. 

The Phillips Petroleum Company 
is an oil company that also produces, 
gathers, processes and sells natural 
gas. It does not engage in the inter- 
state transmission of gas from the 
fields to consumer markets, but does 
sell natural gas to interstate pipe- 
line companies which do engage in 
such interstate transmission. After 
hearings, the Commission deter- 
mined that Phillips was not a “nat- 
ural-gas company” within the mean- 
ing of that term in the Natural Gas 
Act and therefore was not under 
the Commission’s jurisdiction. The 
Court of Appeals reversed. 

Mr. Justice MINTON, speaking for 
the Court, agreed with the Court of 
Appeals, saying that “the statutory 
language, the pertinent legislative 
history, and the past decisions of 
this Court all support the conclu- 
sion”. Appellant argued that it was 
exempted by Section 1(b) of the 
Act, which makes it applicable to 
“the transportation of natural gas 
in interstate commerce, to the sale 
in interstate commerce of natural 
gas for resale . . . but shall not apply 
to any other transportation or sale 
of natural gas or to the local distribu- 
tion of natural gas. . . .” The Court 
declared that this argument was 
foreclosed by the decision in Inter- 
state Natural Gas Co. v. Federal 
Power Commission, 331 U. S. 682. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the cases. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he de- 
clared that Congress had intended 
to provide for regulation in cases 
like these, in which the states could 
not constitutionally regulate. 
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Mr. Justice Douctas, dissenting, 
said that for him the determinative 
factor was the fact that if the Com- 
mission had jurisdiction over Phil- 
lips’ natural gas rates, the Commis- 
sion would of necessity have to 
supervise all the company’s produc- 
ing and gathering properties, which 
would largely nullify the exemption 
granted by Congress. 

Mr. Justice CLARK also wrote a 
dissenting opinion in which Mr. 
Justice Burton joined. This opinion 
took the view that the clear language 
of the statute exempted Phillips 
from the Commission’s jurisdiction. 

The cases were argued by Hugh B. 
Cox for petitioner in No. 280, by 
Dan Moody for petitioners in No. 
281, by Solicitor General Sobeloff 
for petitioner in No. 418. Stewart G. 
Honeck, William E. ‘Torkelson, 
Charles S. Rhyne, Harry G. Slater 
and James H. Lee argued the cases 
for respondents. 


RAILROADS 
Charge for Unloading Cars by Carriers 


® Secretary of Agriculture v. United 
States, Florida Citrus Commission Vv. 
United States, 347 U. S. 645, 98 L. 
ed. (Advance p. 680), 74 S. Ct. 826, 
22 U. S. Law Week 4294. (Nos. 480 
and 481, decided June 7, 1954.) 
Judgment of the United States Dis- 
trict Court for the Southern District 
of Florida vacated and cause te- 
manded to Interstate Commerce 
Commission. 

Five railroads that transport fruit 
and vegetables into New York City 
and Philadelphia filed schedules of 
charge for unloading services with 
the Interstate Commerce Commis- 
sion. Shippers and shippers’ organi- 
zations and others protested the pro- 
posed charges, contending that the 
unloading was an essential part of 
delivery. 

Speaking for the Court, Mr. Jus- 
tice FRANKFURTER reversed and re- 
manded to the Commission. The 
Court declared that the general rule 
is that carriers do not unload, their 
responsibility ending when the goods 
are “delivered” by placing them in 
a place accessible to the consignee. 
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Commission’s 


In overruling the 
grant of the rate schedule for unload- 
ing the cars, the Court pointed out 
that the situation in those cities was 
unusual. In New York, the cars are 
unloaded at pier terminals after 
being floated on barges across the 
river. The consignees were not al- 
lowed to unload the cars themselves, 
and the Commission had found that 
it would be “impracticable” for them 
to do so. In Philadelphia, the car- 
riers had refused to permit consig- 
nees to do their own unloading. The 
Court said that these unusual cir- 
cumstances made unloading by the 
carrier an essential part of the de- 
livery, and hence one necessarily 
encompassed in the line haul. 

The Curer Justice, Mr. Justice 
Brack and Mr. Justice DouGLas 
noted that they would hold the Com- 
mission’s order invalid and enjoin 
its enforcement on the ground that 
the Commission had failed to deter- 
mine the reasonableness of the car- 
riers’ line haul rates on the basis of 
increased unloading rates allowed by 
the Commission. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the cases. 

The cases were argued by Maxwell 
W. W. Wells for appellants in No. 
481, by Neil Brooks for appellant 
in No. 480, by Edward M. Reidy for 


appellee Interstate Commerce Com- 
mission, and by Hugh B. Cox for 
appellees B. & O. R.R. et al. 


SHIPPING 


Proceeding Direct Against Insurance 
Company for Maritime Deaths 


® Maryland Casualty Company v. 
Cushing, 347 U. S. 409, 98 L. ed. 
(Advance p. 519), 74 S. Ct. 608, 22 
U. S. Law Week 4213. (No. 11, de- 
cided April 12, 1954.) Judgment of 
the Court of Appeals for the Fifth 
Circuit vacated and remanded to the 
District Court. 

This was an attempt by the repre- 
sentatives of seamen drowned in a 
maritime accident in the waters of 
the Atchafalaya River to 
direct from the insurance companies. 


recover 


The plaintiffs relied upon a Louisi- 
ana statute that permits direct suit 
“against the insurer within the terms 
and limits of the policy”. The owner 
and charterer of the vessel had filed 
consolidated petitions in admiralty 
federal district court to limit 
their liability under Sections i83 and 
186 of 46 U.S.C. The District Court 
dismissed the suit against the in- 


in a 


surers on the ground that by its 
own terms the Louisiana statute was 
inapplicable to policies of marine 
insurance and that its application 


Hearing Examiner Positions Open 


® The United States Civil Service 
Commission has announced that ap- 
plications are again being accepted 
for the examination for filling hear- 
ing examiner positions in various 
federal agencies in Washington, D. 
C., and throughout the United 
States. The salaries for these posi- 
tions range from $5,940 to $10,800 a 
year. 

No written test is required. To 
qualify, applicants must have had at 
least six years of progressively respon- 
sible experience. For positions pay- 
ing from $5,940 to $8,360 a year, part 
of the experience may have been of a 
general nature in legal practice or 
in technical work performed in a 
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field appropriate to the field in which 
hearings are conducted, such as rates, 
finances, violations, licenses, benefits 
or regulations. For the higher-paying 
positions, all the experience must 
have been obtained in legal proceed- 
ings as a judge, master or referee of 
a court of record; as a member, of- 
ficer, or employee of a governmental 
regulatory body; or in work which 
included responsibility for the prep- 
aration or presentation of cases con- 
ducted before a governmental regu 
latory body or a court of record. 
Types of cases in which applicants 
must have participated are described 
in Examining Circular, EC-17. 

Those persons now on the present 


would depart from the characteristics 
of the general maritime law. The 
Court of Appeals reversed. 

Mr. Justice FRANKFURTER an- 
nounced the decision of the Supreme 
Court in an opinion in which Mr. 
Justice Reep, Mr. Justice JACKSON 
and Mr. Justice Burton joined. 
This opinion took the position that 
the Louisiana statute clashed with 
the federal system for marshalling 
all claims arising from certain mari- 
time causes of action. 

Mr. Justice CLARK, in a concurring 
opinion, saw no necessity for holding 
the Louisiana statute invalid, de- 
claring that it was not necessarily 
in conflict with the federal policy 
of limiting liability. If the limita- 
tion proceeding were ended first, he 
argued, and the owner’s liability 
settled, the question of whether 
claimants could proceed directly 
against the insurance companies was 
purely a question of Louisiana law. 

In a dissenting opinion written by 
Mr. Justice BLack, in which the 
CHIEF JusTICcE, Mr. Justice DouGLas 
and Mr. Justice MINTON joined, it 
was argued that there was nothing 
in the Limited Liability Act that 
forbade recovery under the Louisiana 
statute. 

The case was argued by Eberhard 
P. Deutsch for petitioners and by 


James J. Morrison for respondents. 


hearing examiner registers will be 
requested by the Commission to 
bring their experience up to date if 
they wish to be placed on the regis- 
ters which will be established from 
this examination. These applicants 
will, of course, be rerated. 

Further information and applica- 
tion forms may be obtained after Au- 
gust 10, 1954, from many post offices 
throughout the country or from the 
U. S. Civil 
Washington 25, D. C. Applications 


Service Commission, 
must be filed with the Commisison’s 
Washington office and must be re- 
ceived or postmarked not later than 
September 7, 1954. 
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What’s New in the Law 


The current product of courts, 
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departments and agencies 


Actions . . . right of privacy 


*" The publishers and motion pic- 
ture producers of From Here to 
Eternity have successfully withstood 
an action under New York’s right-of- 
statute. The Magistrates’ 
Court of the City of New York, Bor- 
ough of Brooklyn, held that the 
novel’s character Angelo Maggio was 
not based upon the plaintiff Joseph 
A. Maggio. 

The statute makes it a misdemean- 


privacy 


or for anyone to use the name, por- 
trait or picture of any living person 
without his permission for purposes 
of trade or advertising. 

The plaintiff served in Hawaii in 
the same company with the book’s 
author, James Jones, just before 
World War II. While the book por- 
trays Army life in Hawaii in the pre- 
war period, the portrayal of the fic- 
tional Maggio did not follow the real 
Maggio’s life or actions. 

To have a violation of the statute, 
the Court ruled, the name must be 
used in such a context as to point un- 
equivocally to and identify the com 
plainant. In this case the names were 
not identical, and use of the name 
was coincidental, as indeed the au- 
thor claimed in the usual prefatory 
disclaimer that 


“ 


resemblance to ac- 
tual persons is accidental”. Too, the 
Court stated, the purpose of the 
statute is to proscribe an attempt to 
capitalize on the person’s name. Here 
the complaining Maggio was, in the 
words of the Court, “like most of us, 
an obscure member of society”. The 


Court found “well over’ 100 persons 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 


named Maggio in the Brooklyn tele- 
phone book. 

(People on Complaint of Maggio 
v. Charles Scribner's Sons et al., Mag. 
Ct. N.Y.C., Brooklyn, April 29, 1954, 
Dunaif, C.M., 130 N.Y.S. 2d 514.) 


Armed Forces . . . doctors draft law 


#" A young doctor who refused a 
commission under the doctors draft 
law and was then inducted into the 
Army as a private has been unsuc- 
cessful in the Court of Appeals for 
the Fifth Circuit in a constitutional 
challenge of the Act. 

The instant differed from 
most previous judicial considerations 
of the doctors draft law (e.g., Orloff 
v. Willoughby, 345 U.S. 83, and Nel- 
son v. Peckham, 210 F. 2d. 574) in 
that the individual was under no 
security suspicion. Here the doctor 


case 


was offered a commission both before 
and after his induction, but he de- 
clined. He sought a writ of habeas 
corpus, contending that the law [50 
U.S.C.A. App. §454] was unconstitu- 
tional. 

Passage of the Act did not consti- 
tute an excess exercise by Congress 
of its constitutional power to raise 
and support armed forces, the Court 
held. This power is plenary, the 
Court continued, and “it is not for 
the judiciary to review the legislative 
branch on the question of what mili- 
tary strength is necessary for the safe- 
ty of the nation, nor how the forces 
shall be raised, nor of what elements 
they shall be composed”. The Court 
also rejected the contention that 
equal protection was denied because 
the law extended only to doctors, 
dentists and allied specialist catego- 
ries under 50. This classification, the 
Court ruled, satisfied requirements 
of equal protection. Also turned 


Richard B. Allen 


* ASSISTANT 


down was the argument that the law 
imposed involuntary servitude in vio- 
lation of the Thirteenth Amend- 
ment. 

Several arguments were not con- 
sidered because they related to what 
the Court termed “the wisdom and 
policy of the Act”. These were that 
the law was not really designed to 
draft doctors but to coerce them into 
entering the service, that doctors are 
not needed for present use in the 
Armed Forces, that drafted doctors 
are used largely to care for civilian 
employees and dependents of mili- 
tary personnel, and that there are al- 
ready sufficient doctors available for 
service in the Army Medical Reserve 
Corps. 

(Bertelsen v. Cooney, C.A. 5th, 
May 20, 1954, Strum, J.) 


Constitutional Law . . . federal habeas 
corpus proceedings by state prisoners 
® In the face of a challenge by Penn- 
sylvania, joined in a brief by the at- 
torneys general of forty other states, 
the Court of Appeals for the Third 
Circuit has found constitutional the 
procedure by which state prisoners 
test in the federal courts their cus- 
tody and convictions at the hands of 
a state. 

Habeas corpus proceedings in the 
federal judiciary have been available 
since 1867 to state prisoners, after 
they have exhausted state remedies, 
under the Habeas Corpus Act [28 
U.S.C.A. §2241 et seq.]. Disagreeing 
with Pennsylvania’s contention, the 
Court felt that the constitutionality 
of the Act was settled by the Supreme 
Court's decision in 1886 in Ex parte 
Royall, 117 U.S. 241. But the Court 
conceded that the doctrine might be 
challenged again. 

The full bench of the Court agreed 
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that in such proceedings the federal 
courts did not retry the issues of fact 
determined in the state courts and 
that such proceedings were not suits 
against the state and thus beyond 
the federal judicial power. 

The Court declared that the real 
reason for the attack by the states 
was the “not unnatural irritation 
that the review of state courts comes 
at the inferior federal court level”. 
But, the Court observed, the states 
must realize that their battle against 
federal interference was lost many 
years ago when the Fourteenth 
Amendment was adopted. “That nec- 
essarily confers federal power to pre- 
vent states from doing the forbidden 
thing”, the Court said. “If the au- 
thority of federal courts is to be more 
limited than that provided by the 
present statute, that limitation must 
be made by the Congress.” The 
Court also noted that such habeas 
corpus proceedings had been enter- 
tained for years by federal courts 
without challenge. 

In the instant case, however, with 
three judges dissenting on that fea- 
ture of the case, the Court refused 
to disturb the district court’s refusal 
to issue a writ of habeas corpus. The 
essence of the prisoner’s complaint 
was that the state court which sen- 
tenced him had considered the report 
of a psychiatrist who himself was 
mentally ill. 

(U.S. ex rel. Elliott v. Hendricks, 
C.A. 3d, June 2, 1954, Goodrich, J.) 


Corporations . . . payment of expenses 
in management contest 


® Ina stockholders’ derivative action 
the New York Supreme Court Ap- 
pellate Division, Second Department, 
has ruled that it is proper for a cor- 
poration to pay the expenses of both 
sides in a proxy and management 
control contest. 

As a result of the struggle the man- 
agement group was unseated. The 
old board of directors partly reim- 
bursed this group and the new board 
paid the remaining amount. The in- 
surgent group’s expenses were paid 
by the new board after approval by 
the stockholders at a special meeting. 

The Court held that expenses in- 
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curred by the old management in 
presenting its policies and its inter- 
pretation of the intracompany fight 
to the stockholders were properly 
charged to the corporation. The 
Court indicated that this rule would 
not apply to what it termed “need- 
less expense” to accomplish the pur- 
pose of informing stockholders on 
management policy, but it found 
that the plaintiff had failed to segre- 
gate unwarranted and unreasonable 
expenses. 

The Court declared that the new 
management’s expenses in conduct- 
ing its campaign for control might 
be reimbursed by the corporation 
only upon approval by the stock- 
holders, which had been given in 
this case. 

(Rosenfeld v. Fairchild Engine and 
Airplane Corp., N.Y. S.C. App. Div., 
2d Dept., May 24, 1954, Murphy, J.) 


Corporations . . . stock option 


® A Delaware court has held that 
the holder of an unlimited stock op- 
tion may exercise the option even 
after the corporation is in voluntary 
dissolution, but that the corporation 
may have an equitable remedy if it 
can show that exercise of the option 
would produce an inequitable or 
unconscionable result on the other 
stockholders. 

In 1935 the plaintiff became the 
owner by assignment of an unlimited 
option to purchase 50,000 shares of 
a certain class of stock at one cent a 
share. There were 25,981 shares left 
under the option when the corpora- 
tion voluntarily dissolved in 1953, 
and their value was $1.50 a share. 
The plaintiff alleged that he had ad- 
vanced money for the corporation’s 
use, but the defendant corporation 
countered by saying that he could 
have been repaid at any time had he 
so requested. 

The Court of Chancery of New- 
castle County ruled that under the 
option the corporation was commit- 
ted to keep the offer open, and that 
the corporation breached its contract 
by dissolving, since under Delaware 
law trustees in dissolution cannot 
issue additional capital stock. The 
Court therefore concluded that the 





plaintiff's remedy would be specific 
performance with relief being the 
monetary alternative. 

But the Court felt compelled to 
follow Delaware case law holding 
that stock options should be termi- 
nated if they worked an inequity to 
other stockholders. Since the instant 
case was submitted on cross-motions 
for summary judgments, the Court 
declared it did not have enough be- 
fore it to determine this point and 
denied both motions. 

(Gamble v. Penn Valley Crude Oil 
Corp., Ct. Chan. Dela., New Castle, 
April 9, 1954, Seitz, C., 104 A. 2d 
257.) 


Courts . . . recusation of judge 


®" The picture of a judge disqualify- 
ing himself “in all good conscience” 
is graphically sketched in a recent 
opinion of Judge Madden of the 
United States District Court for the 
District of New Jersey. 

An application seeking the judge’s 
disqualification to sit in a certain 
criminal case was filed under 28 
U.S.C.A. §144. Essentially, bias and 
prejudice on the part of the judge, 
stemming from his activities in a 
former case in which one of the 
present defendants was also a de- 
fendant, were charged. 

The Court made a careful review 
of the law relating to disqualification 
and held that the application and 
supporting affidavits were legally in- 
sufficient. The Court declared, how- 
ever, that a judge may recuse himself, 
sua sponte, “for compelling moral 
reasons, or where there exists in his 
own mind some real doubt as to the 
impartiality which he, as an individ- 
ual, may exert on the matter then 
before him as a judicial officer”. 

Judge Madden stated that the mat- 
ters set forth in the affidavits did 
not in the least influence him against 
the particular defendant, but he 
said there was inherent danger in the 
“inevitable collation of such elements 
in view of a new criminal prosecu- 
tion” and that this gave rise to “grave 
concern and misgivings with respect 
to the continuance of complete per- 
sonal impartiality of judgment or 
impression, which may or could ef- 
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fect objectivity of judicial considera- 
tions”. He therefore disqualified him- 
self. 

(U.S. v. Valenti, U.S. D.C. N.J., 
March 19, 1954, Madden, J., 120 F. 
Supp. 80.) 


Criminal Law . . . new trial 


® The Court of Appeals for the Sec- 
ond Circuit has affirmed a district 
judge’s refusal to grant a motion 
for a new trial in a case where the 
Government’s star witness recanted 
his testimony and then repudiated 
his recantation. 

The defendant was convicted by a 
jury of selling marihuana cigarettes, 
the chief testimony being furnished 
by a “special employee” of the Bu- 
reau of Narcotics. After the trial this 
witness made an affidavit recanting 
his testimony, and the defendant's 
attorney filed a motion for a new 
trial. Later the witness repudiated 
his recantation, and the district 
judge, although saying he thought 
the witness “completely irrespon- 
sible’, denied the motion because of 
what he perceived to be the rule of 
law that in order to grant the motion 
he must be “reasonably well satisfied 
that the testimony given by the wit- 
ness was false’. 

The Court affirmed this decision 
and ruled that the court below had 
applied the correct rule. But one 
judge dissented on the ground that 
there was no such “rule of law” as 
the district judge thought. The dis- 
senter declared that the judge could 
grant a motion for a new trial if he 
had any serious doubts about the 
credibility of a major witness, and 
that such an order was reviewable 
only for abuse of discretion. 

(U.S. v. Troche, C.A. 2d, May 26, 
1954, Swan, J.) 


Criminal Law . . . self-incrimination 


® Although the United States Court 
of Military Appeals has continued to 
spell out its rule that requiring an 
accused involuntarily to furnish spec- 
imens of his handwriting violates the 
right against self-incrimination pro- 
vided in the Uniform Code of Mili- 
tary Justice, it has refused to invali- 
date a conviction when there were 





other samples of the accused’s hand 
writing before the court martial. 

The accused’s confession, signed 
in eight places, had been received in 
evidence. The accused then took the 
witness stand and, although conced- 
ing the confession was made volun- 
tarily, maintained that FBI agents 
had “talked me into making it”. 
Later the accused was required to 
write his name five times for the 
purpose of comparing it with sig- 
natures on pawn tickets. 

The Court condemned this pro- 
cedure as a violation of the accused’s 
privilege against self-incrimination 
because the accused was required to 
participate actively in supplying evi- 
dence against himself. In this respect 
the Court was following its recent 
decisions in U.S. v. Eggers, 3 U.S. 
C.M.A. 191 (39 A.B.A.J. 1097; De- 
cember, 1953), and U.S. v. Greer, 3 
U.S.C.M.A. 576 (40 A.B.A.J. 326; 
April, 1954). 

But, the Court reasoned with one 
judge dissenting, since the court mar- 
tial already had before it the eight 
specimens of handwriting on the 
confession it would be a “triumph of 


, 


doctrine over utility” to reverse the 
conviction. “That the accused would 
be in any way the better protected 
through a confrontation of this lesser 
number of signatures is difficult to 
conceive”, it observed. 

(U.S. v. Morris, U.S. Ct. Mil. App., 
April 30, 1954, Brosman, J., 4 U.S. 
C.M.A. 209.) 


Government Employees. . 
on loyalty grounds 


. discharge 


® The right of federal governmental 
agencies to reopen loyalty-ground 
discharge proceedings against em- 
ployees after the establishment of 
new standards by the President has 
been affirmed by the Court of Ap- 
peals for the District of Columbia 
Circuit. 

By Executive Order No. 9835, 
promulgated in 1947, the standard 
for discharge of employees on loy- 
alty grounds was whether “reason- 
able grounds exist for belief that the 
person involved is disloyal”. Under 
this standard the Post Office Depart- 
ment attempted to discharge an em- 
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ployee, but the Loyalty Review 
Board of the Civil Service Commis- 
sion recommended reinstatement 
and the Postmaster General con- 
curred. 

By Executive Order No. 10241, 
issued in 1951, the standard was al- 
tered to read whether “there is a 
reasonable doubt as to the loyalty 
of the person involved”. The Loy- 
alty Review Board by memorandum 
then ordered all agencies to read- 
judicate loyalty cases under the new 
standard. This was done and the 
employee was discharged from the 
postal service. 

In affirming the action of the dis- 
trict court dismissing the aggrieved 
employee’s complaint, the Court held 
that the principle of res adjudicata 
does not apply to administrative pro- 
ceedings and that he was not entitled 
to a declaratory judgment and in- 
junctive relief. 

But, moreover, the Court ruled, 
the two executive orders presented 
markedly different loyalty standards. 
Under the former order the ultimate 
fact subject to inquiry, the Court 
declared, was disloyalty, while under 
the latter order the ultimate fact 
was loyalty. ““The amended standard 
applied a more rigid test of suit- 
ability for government employment”, 
the Court observed. “It contemplated 
the possible existence of proof or 
information which, while not ca- 
pable of inducing a belief that the 
person ‘is disloyal,’ does cause a rea- 
sonable doubt as to whether he is 
in fact loyal.” 

The Court further held that the 
President had an undoubted right 
to determine the standards to be 
met for employment in the Federal 
Government and that the Loyalty 
Review Board was within its author- 
ity in issuing the order to reopen 
loyalty cases decided against the gov- 
ernment under the old standard. 

One judge dissented, objecting 
that the reopening of the case was 
not based upon the executive order 
itself but upon the Loyalty Review 
Board’s memorandum. He declared 
that nothing less than express lan- 
guage in the executive order could 
have authorized the procedure in 
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the instant case, since such repeated 
investigations “shock the sense of 
justice and the sense of security of 
other persons in and out of govern- 
ment; ...- 

(Jason v. Summerfield et al, C.A. 
D.C., June 10, 1954, Danaher, J.) 


Husband and Wife. . . 
jury to other 


action for in- 


® Affirming a summary judgment 
for the defendant, the Supreme 
Court of Arizona has held that a 
wife and child do not have actions 
separate and apart from that of the 
husband-father for the ordinary neg- 
ligence of a third person resulting 
in personal injuries to the husband- 
father. 

The husband had 
common law action against his em- 
ployer 


maintained a 


based on negligence, but 


failed on a defendant's directed 
verdict. Thereafter the wife and 
child brought the instant action 


against the employer based on the 
same alleged negligence. 

The Court rejected what it termed 
the plaintiffs’ novel claim that they 
had separate actions based on the 
injury to the husband and father. 
There never was and is now no such 
action at common law, the Court 
ruled. Actions by a wife against one 
who furnishes her drug-addicted 
husband with drugs or her drunk- 
ard husband with liquor, which are 
maintainable at common law, are 
not analogous to a similar action 
based on ordinary negligence, the 
Court declared. 

The Court did concede that in 
Hitaffer v. Argonne Co., 183 F. 2d 
811, the United States Court of Ap- 
peals for the District of Columbia 
Circuit sustained a_ plaintiff-wife’s 
right to a separate action, but it 
refused to go along with a holding 
which it said attempted “to remake 
the common law”’. 

(Jeune v. Del E. Webb Construc- 
tion Co., Sup. Ct. Ariz. April 26, 
1954, Windes, J., 269 P. 2d 723.) 


Negligence 
gence of child 


contributory negli- 


® A New York court has held that 
it was error to instruct a jury that 
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a plaintiff 9 years old at the time of 
his injury could not recover if the 
jury found that he was struck after 
darting into the street between 
parked cars. 

The Supreme Court’s Appellate 
Division, First Department, ruled 
that this 
saying that a 9-year-old infant was 


instruction amounted to 
guilty of contributory negligence as 
a matter of running into 
the street while playing. The Court 
declared that in such cases the jury 


law for 


must be allowed to determine from 
the child’s mental capacity and ma- 
turity whether he is capable of and 
indeed guilty of contributory negli- 
gence. 

One judge dissented, saying that 
New York City child 
know the dangers of running into 
the street between parked cars with- 


any should 


out looking. There could be no jury 
question, he contended unless some 
question of the child’s normality 
was raised. 

(Ramirez v. Perlman, N.Y. S. Ct. 
App. Div., Ist Dept., May 11, 1954, 
Callahan, J., 130 N.Y.S. 2d 398.) 


Prisons and Prisoners . restrictions 


® A would-be inventor incarcerated 
in the State Penitentiary 
will have to wait until he completes 


Illinois 


his 100-year sentence before he will 
be in a position to apply for patents 
on his inventions. This is the ap- 
parent effect of a decision of the 
Court of Appeals for the Seventh Cir- 
cuit afirming the dismissal of a suit 
under the Civil Rights Act [42 
U.S.C.A. §1981 et seq.| in which the 
prisoner sought an injunction and 
damages against the warden. 

The prisoner complained that the 
warden him “to 
draw inventions”, “to register inven- 
tions” in the Patent Office or “to con- 


would not allow 


sign his inventions to manufactur- 
ers”. It was also alleged that the 


warden claimed as state property 
some oil paintings the prisoner had 
done during his term. 

The Court held that federal courts 
do not have the power to control o1 
regulate the ordinary internal man- 
agement and discipline of state pris- 


ons. And, moreover, the Court de- 


clared, prison officials have wide 
discretion in imposing restraints on 
prisoners, such as censorship of news- 
papers and mail received, and the 
carrying on of a business. 

Too, the Court noted, the prisoner 
in this case had filed a similar com- 
plaint in the same court a few 
months before and no appeal had 
been taken from an order dismissing 
it. “Courts are not required to re- 
peatedly determine the same ques- 
tions and same issues between the 
same parties”, it said. 

(U.S. ex rel. Wagner v. Ragen, 
C.A. 7th, May 21, 1954, Swaim, J.) 


Schools . . . claim of privilege against 
self-incrimination 

=" New York City 
cannot claim a privilege under 
Fifth Amendment to refuse to 


school teachers 
the 
an- 
are 
or ever have been a member of the 


swer the question whether they 


Communist Party and still continue 
to teach in the state’s schools. This 
is the decision of the Court of Ap- 
peals of New York in a case involv- 
ing several public school and college 
teachers who refused to answer the 
question when called before a one- 
man congressional subcommittee. 
The case turned largely upon con- 
struction of §903 of the New York 
City Charter, which provides, inso- 
far as it is applicable to the instant 
case, that any employee of the city 
before 
any legislative committee any ques- 


who shall refuse to answer 
tion “regarding the property, gov- 
ernment or affairs of the city ... on 
the ground that his answer would 
tend to incriminate him” shall auto- 
matically be separated from his em- 
ployment. 

The Court held that it was cleat 
that teachers may be employed unde 
reasonable terms laid down by prop- 


er authorities and that the charter 


provision provided for an automatic 
resignation upon claiming the privi- 
lege. The Court also ruled that an 
inquiry into past or present mem- 
bership in the Communist Party is 
an inquiry involving official conduct 
under §903, that teachers are city 
employees so as to make the section 
applicable, and that a one-man con- 
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subcommittee 


gressional was “any 

legislative committee” within the 

meaning of the code provision. 
Three judges dissented on the 


ground that §903 was not applicable 
because the teachers involved were 
not employees of the City of New 
York and that the congressional sub 
committee was not a qualified in- 
vestigating group of the city’s affairs. 

(Daniman v. Board of Education, 
C.A. N.Y., April 22, 
J., 119 N.E. 2d 377.) 


1954, Conway, 


Trials . . . exclusion of public and press 


* The conviction of Minot F. Jelke 
of compulsory prostitution has been 
reversed by the New York Supreme 
Court’s Appellate Division, First 
Department, with two judges dis- 
senting, on the ground that the de- 
fendant was denied a fair and im- 
partial trial because the trial judge 
excluded the public and press during 
the state’s case. Although the Court 
stated that there was sufficient evi- 
dence to sustain the verdict, it ruled 
that the conviction could not stand 
because one of the fundamentals of 
a fair trial had not been respected. 

The forty-one 
states require all criminal trials to 
be open to the public. The Sixth 
Amendment of States 
all 
prosecutions the accused 
shall enjoy the right to a speedy 
and public trial. .. .”” New York has 
no comparable constitutional guar- 
antee, but provides by statute: “The 
sittings of every court within this 
state shall be public, and every citi- 


constitutions of 


the United 
Constitution provides that “in 
criminal 


zen may freely attend the same .. .”, 
but goes on to provide that the trial 


judge may exclude “persons who are 
not directly interested” from cases 
involving several crimes, including 
seduction and sodomy. 

The trial court excluded the press 
and public from the trial during the 
state’s case, but conducted a public 
trial during the defendant's case. 
[For the trial judge’s ruling and the 
unsuccessful challenge thereof by 
several newspapers and press asso- 
ciations, see United Press v. Valente, 
281 App. Div. 395, digested in 39 
\.B.A.]. 413; May, 1954. That case 













































is now pending in the Court of Ap- 
peals of New York.] The exclusion 
motion was made by counsel for one 
the 
cutor took a neutral position on the 


of the state’s witnesses; prose- 
motion but it was opposed by de 
fense counsel. 

Although the ground claimed by 
the trial judge was essentially the 
protection of public morals by pre- 
the 
learning the 


venting general public from 


details of the 
noted that the 


lurid 
evidence, the Court 
prosecution in its opening state- 


ment before the public and _ press 
were excluded had revealed the same 
evidence. Too, the Court observed, 
the trial judge allowed a 19-year-old 
defense witness to be 


girl cross- 


examined about drug _ addiction 
while the trial was open. 

The Court declared: “It becomes 
apparent that to place in the hands 
of any court the power in a criminal 
trial to close the doors of a court- 
room during the presentation of the 
case of one party and open it when 
the other party undertakes to pre- 
sent his case creates a situation that 
should not be tolerated. . .. We are 
unwilling to place the stamp of ap- 
proval upon any such unorthodox 
and, in this case, unwarranted pro- 
cedure.” 

(People v. Jelke, N.Y. S. Ct. App. 
Div., Ist Dept. May 18, 1954, Bas- 
tow, J. 130 N.Y.S. 2d 662.) 


Witnesses . . . subpoenas 


® A summons is in effect a subpoena, 
and subpoena is a generic term 
which includes subpoena duces te- 
cum. This is the holding of a New 
Jersey court in construing a provi 
sion of the Uniform Act To Secure 
the Attendance of Witnesses from 
Without a 


ceedings, which has been enacted in 


State in Criminal Pro- 
New Jersey. 

The Act provides that after a spec- 
ified procedure the domiciliary state 
issues “a summons” requiring the 
witness to attend and testify in the 
sister New York 
the witness 
records. He 


willing to go himself, but he con- 


state’s court. was 


seeking not only but 


also some of his was 


tended that under the Uniform Act 


What's New in the Law 


he could not be required to take 
and produce his records. 

The Court rejected this conten 
tion and ruled that the term “sum- 
mons” meant a subpoena, and that 
in turn, under New Jersey case law, 
included a 
The Court 
also stated that statutory protection 


the term “subpoena” 


subpoena duces tecum. 


from arrest and service of process 
afforded by the Act to the person 
when complying with the summons 
would also be afforded to the prop- 
erty produced under the duces tecum 
feature of the subpoena. 

(In re Saperstein, Super. Ct. N.J., 
App. Div., April 19, 1954, Eastwood, 
J., 104 A. 2d 842.) 


What's Happened Since . . . 


® On June I, 1954, the United States 
Supreme Court: 

DISMISSED AS MOOT  (six-to-one 
with a per curiam opinion) Alton v. 
Alton, 207 F. 2d 667 (digested in 39 
A.B.A.J. 1097; December, 1953), 
in which the Court of Appeals for 
the Third Circuit had invalidated 
as unconstitutional a statute of the 
Virgin Islands providing that six 
weeks’ residence in the Islands gave 
the local court divorce jurisdiction 
“without further reference to domi- 
cile’, if the defendant had been per- 
sonally served. The case was dis- 
missed as moot because the parties 
had obtained a Connecticut divorce 
during the period in which the ap- 
peal to the Supreme Court was 
pending. 


® On June 7, 1954, the United States 
Supreme Court: 

REVERSED (five -to-three with opin- 
ion by Mr. Cuter JusTICE WARREN) 
the decision of the United States 
District Court the District of 
Columbia in U.S. v. Harriss et al., 
109 F. Supp. 641 (digested in 39 
A.B.A.J. 321; April, 1953), and held 
that the registration, reporting and 
disclosure provisions of the Federal 


for 


Regulation of Lobbying Act are not 
unconstitutional for vagueness nor 
for violation of freedom of speech 
guarantees. The Court did not reach 
a ruling as to the constitutionality 
of the section of the Act proscribing 
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any attempt to influence legislation 
for a period of three years following 
a conviction under the Act. 

DENIED CERTIORARI in California 
v. U.S., 119 F. Supp. 174 (digested 
in 40 A.B.A.]. 426; May, 1954), leav- 
ing in effect the decision of the 
United States Court of Claims that 
an 1861 statute and the so-called 
Chase Regulations issued thereunder 
bar recovery by California from the 
United States of claims for expenses 
in connection with aiding the United 
States during the Civil War. 

DENIED CERTIORARI in Maryland 


Jockey Club v. U. S., 210 F. 2d 367 
(digested in 40 A.B.A.J. 328; April, 
1954), leaving in effect the decision 
of the Court of Appeals for the 
Fourth Circuit that the receipt by a 
race track operator of money from a 
state racing fund to rebuild the rac- 
ing strip was taxable income and not 
a nontaxable subsidy. 

DENIED CERTIORARI in Cain v. U.S., 
211 F. 2d 375 (digested in 40 A.B. 
A.J. 625; July, 1954), leaving in ef- 
fect the decision of the Court of 
Appeals for the Fifth Circuit that 
the imposition of an additional tax 
on self-employed persons for cover- 


John Marshall Bicentennial Year 


® Busts of John Marshall and his 
teacher, George Wythe, America’s 
first law professor, will be unveiled 
in September of 1954 at the College 
of William and Mary at Williams- 
burg, Virginia, in commemoration 
of the beginning of the John Mar- 
shall Bicentennial Year and the one 
hundred seventy-fifth anniversary of 
the establishment of the first chair 
of law in the United States at that 
institution. Wythe also taught two 
Presidents of the United States, 
Thomas Jefferson and James Mon- 
roe. Henry Clay was for four years 
clerk of Wythe’s court. Wythe, along 
with Jefferson and Pendleton, made 
the first revision of the Virginia laws 
after the start of the Revolution. He 
was also a signer of the Declaration 
of Independence, and was one of the 
first judges to lay down the principle 
that a court can annul a law deemed 


to conflict with the Constitution, a 
doctrine which Marshall later made 
important to our American way of 
life. 

John Marshall could appropriate- 
ly be called the molder of American 
nationalism. As a result of his signifi- 
cant decisions during the formative 
period of American jurisprudence, 
the supremacy of the Federal Gov- 
ernment in the fields of banking 
and foreign and interstate com- 
merce became established, the sanc- 
tity of contracts fully protected, the 
doctrine of judicial review firmly im- 
planted and the principles of in- 
ternational law developed. 

It is proper that busts of these 
great leaders of the American Bench 
be carved and appropriately housed, 
and that the Bar of America take 
this occasion to rededicate itself to 
the principles of liberty and justice 
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age in social security system is not 
unconstitutional. 

DENIED CERTIORARI in Mitchell v. 
Pilgrim Holiness Church Corpora- 
tion, 210 F. 2d 879 (digested in 40 
A.B.A.J. 424; May, 1954), leaving 
in effect the decision of the Court of 
Appeals for the Seventh Circuit that 
constitutional freedom - of - religion 
guarantees do not preclude applica- 
tion of the Fair Labor Standards Act 
to a religious corporation operating 
a printing plant and selling printed 
material mostly to out-of-state cus- 


tomers. 


to which these men gave such great 
service. 

The sculptor, Felix W. de Wel- 
don, a member of the National 
Commission of Fine Arts, created 
the large monument of the marines 
at Iwo Jima located at Quantico, 
Virginia. The Department of State 
sought the services of Mr. de Weldon 
in placing a bust of George Wash- 
ington in the Embassy at Canberra, 
Australia. His small statue of James 
Monroe is in the Monroe Museum at 
Fredericksburg, Virginia. 

This undertaking has already been 
informally approved by eminent 
members of the Bar and Bench, as 
well as prominent men in other 
walks of life. Invitations will go for- 
ward soon to a number of distin- 
guished persons asking that they 
serve on an Honorary Committee 
for this celebration. 
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® The following article on federal legislative procedure in Brazil is another 


in a series dealing with comparative legislative procedure. The authors are 
distinguished members of the legal profession in Brazil, and the editor in 
charge acknowledges with thanks their willingness to contribute to the series. 








Federal Legislative Procedure in Brazil 


by Hamilton Prisco Paraizo and Celso A. Frazao Guimaraes 


®" The United States of Brazil is a 
federative republic with a_ presi- 
dential type of government. The fed- 
eral government has exclusive power 
to legislate with respect to numerous 
matters of national concern includ- 
ing civil and commercial law. Its 
power in this respect is considerably 
broader than that of the Congress of 
the United States of America. It 
also has concurrent legislative power 
in a broad field. The states also have 
some legislative power, 
largely with respect to taxation. In 
addition, municipal governments 
exercise legislative power within cer- 


exclusive 


tain areas. Because practically all 
private law as well as the major por- 
tion of public law is federal, the 
following discussion will be confined 
to federal legislative procedure. 


The Federal Bicameral System 

The federal legislature is bicameral 
in character, being composed of a 
Chamber of Deputies and a Senate. 
The former is made up of representa- 
tives of the people elected by a sys- 
tem of proportional representation 
in the states, the federal district and 
the territories. The latter is composed 
of three representatives of each state 
and of the federal district elected ac- 
cording to the majority principle. 
With a few exceptions each house has 
identical functions. A measure ap- 
proved by one house is sent to the 
other for consideration. It may be 
approved in its entirety, rejected or 
amended. In the situation last men- 
tioned it is returned to the originat- 


ing house for action on the amend- 
ments. Generally speaking, legisla- 
tion may originate in either house, 
but there are certain exceptions. For 
example, the power to initiate leg- 
islation fixing the size of the armed 
forces and on all matters of finance 
is vested in the Chamber of Deputies 
and the President of the Republic. 
Also, the discussion of any bill initi- 
ated by the President of the Repub- 
lic must commence in the Chamber 
of Deputies. 
Participation by the Executive 
Participation by the executive in the 
legislative process is largely confined 
to the power to initiate legislation 
and to the veto. The President may 
submit proposed laws on any subject 
to the Congress. Furthermore he has 
exclusive power to initiate laws 
which modify, during the term of 
each Congress, the law which fixes 
the size of the armed forces, laws 
creating positions in existing public 
services and those which increase the 
salaries of public officials. The initi- 
ative power in the two latter cases, 
however, does not extend to the ad- 
ministrative services of the houses of 
Congress or to the federal courts. 
Matters that do not fall within the 
exclusive jurisdiction of Congress 
are submitted for presidential ap- 
proval by the house which has last 
voted. Ten working days are allowed 
for approval, and if a bill is neither 
approved nor vetoed within this pe- 
riod, it is considered approved. A 
veto may be total or partial. A bill 


may be vetoed only on grounds of 
unconstitutionality or because it is 
believed to be contrary to the public 
interest. The grounds for the veto 
are communicated by the President 
to the Chairman of the Senate or, if 
the Congress is not in session, are 
published in the official gazette. The 
veto is considered in a joint session 
of the Congress and can be overrid- 
den only by the vote of at least two 
thirds of the members of Congress 
present. When a veto is thus rejected, 
the bill is sent to the President for 
promulgation and, if it is not pro- 
mulgated within forty-eight hours, 
the Chairman of the Senate or, in 
case of his failure to act, the Vice 
Chairman, may promulgate the meas- 
ure. 

The constitution also provides for 
attendance by the ministers before 
either house or any committee of 
either house for the purpose of fur- 
nishing information. The ministers 
may also on their own initiative ask 
to be heard to clarify measures or to 
solicit legislative action. This ar- 
rangement, which has been highly 
advantageous in practice, creates a 
simple means of contact among those 
responsible for governmental func- 
tions constituting, as it does, a proc- 
ess of collaboration between the exec- 
utive and legislative branches. 


Internal Regulations 
of the Houses of Congress 
The constitution does not cover the 
whole subject of legislative proce- 
dure nor does it regulate the matter 
in every detail. Many points are con- 
trolled by the internal rules of the 
Chamber of Deputies and Senate 
individually as well as by the com- 
mon internal regulations of Congress. 
These rules and regulations, fol 
lowing the framework of the consti- 
tution, supply the details and specify 
the procedure through which the 
proposed laws must go; they create 
committees and assign their respec- 
tive duties; they institute the formal- 
ities and requirements for the presen- 
tation of a bill, its discussion and vot- 
ing on the bills as well as for the 
adoption of amendments, discussion 
of the presidential veto and so on. 


August, 1954 * Vol. 40 711 





















































Department of Legislation 


The Parliamentary Committees. In 
Brazil, as in most of the nations with 
democratic organization, there is a 
serious problem to be faced and 
solved by political science. This is 
the one of reconciling the typically 
political system of electing legislators 
with the ever-growing technical na- 
ture of the matters which they are 
called upon to legislate. The creation 
of the so-called Permanent Commit: 
tees is a partial solution. Besides the 
Permanent both the 
Chamber of Deputies and the Senate 
have other Committees, called ‘“Tem- 
porary” or 


Committees, 


“Special” which were 
created to handle important prob- 
lems, though of a transitory char- 
acter, requiring action by the State. 
The constitution (Article 40) assures 
the proportional representation of 
the national political parties in the 
composition of all these committees. 

Processing of Bills in the Chamber 
of Deputies. The real legislative func- 
tions of Congress are exercised in 
connection with proposed legislation 
in the form of laws or resolutions. 
The latter are designed to regulate 
internal matters of a political or ad- 
ministrative character. Thus, a res- 
olution may have as its subject the 
loss of a deputy’s mandate; the grant- 
ing of leave of absence to a deputy; 
the creation of a special investigating 
or mixed committee on any subject 
concerning the internal economy ol 
the Chamber. 

The proposed laws are presented 
to the presiding Board (MESA) of 
the Chamber who may refuse to re- 
ceive them whenever they deal with 
matters over which the Chamber 
lacks jurisdiction, or whenever they 
delegate to another branch of the 
government which belong 
only to the legislative branch. They 


pow ers 


may also be refused if they are clearly 
unconstitutional, are in conflict with 
the internal regulations of the Cham- 
ber, contain expressions considered 
offensive, include recommendations 
to another branch of the government, 
are drafted in such terms that it is 
impossible simply by reading them 
to determine what is the action to be 
taken or where the transcription of 
the law, decrees, regulations, con- 
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tract or concession to which they re 
fer is not furnished. 

Upon accepting a proposed law, 
the presiding Board (MESA) dis- 
tributes it to the committees which, 
by reason of its subject matter, must 
consider and report on the measure. 
If one of these committees is the 
Constitution and Justice Committee, 
it will be the first to act. The pro- 
posed law, if considered unconstitu- 
tional by the absolute majority of the 
Constitution and Justice Commit- 
tee, instead of being sent to the other 
committees will be submitted to the 
full house for prior discussion of the 
report holding it to be unconstitu- 
tional. 

In the committee, the bill is as- 
signed to a reporter who must pre- 
sent his opinion within a period of 
ten days. This period may be extend- 
ed by the chairman of his committee 
for ten days more upon a reasoned 
request by the reporter. If the re- 
porter does not present his report 
within the required time, another 
reporter will be appointed. The re- 
port and opinion of the reporter is 
submitted to the committee by its 
chairman for discussion, for the 
length of time its chairman may de- 
termine, and after discussion, the 
votes are taken. 

If the committee approves the re- 
port and opinion of the reporter, 
such a report and opinion will be 
considered the report and opinion of 
the committee itself. If the commit- 
tee rejects the report and opinion of 
the reporter, another reporter will be 
designated for the purpose of draft- 
ing whatever has been decided by the 
committee. 

The committees may recommend 
that proposed laws submitted to 
them for study be approved or reject- 
ed wholly or in part. They may also 
present substitutes as well as amend- 
ments or subamendments thereto. 

Decisions of the committee are 
reached by a simple majority, the 
presence of an absolute majority be 
ing required for deliberation and de- 
cision. Any deputy may attend meet- 
ings of the committees, participate in 
their discussions and suggest amend- 


ments, which, however, must be sub 
scribed to by at least three members 
of the committee. 

Once the study of a proposed law 
by the appropriate committees is 
complete, the proposed law is sent 
to the presiding Board (MESA) of 
the Chamber which then takes the 
necessary steps for its publication in 
the Diario do Congresso Nacional. 
In the five following days, the pre- 
(MESA) gives notice 
that the proposed law is to be includ- 


siding board 


ed in the agenda within forty-eight 
hours for the first discussion by the 
full house. During all the time in 
which the proposed law remains on 
the agenda for discussion, amend 
ments may be offered to it by any 
deputy. When the first discussion is 
terminated, these amendments are 
sent to the proper committees for 
study and report, and once the bills 
and amendments are returned to the 
(MESA) with re 
spective reports by the committees, 


presiding board 


the proposed law is once again pub- 
lished in the Diario do Congresso 
Nacional as well as in leaflet form. It 
is then placed on the agenda for sec- 
ond discussion, during which time 
amendments still may be presented, 
provided they are subscribed to by 
at least twenty deputies. 

The discussion is generally on the 
proposed law as a whole. However, 
it may also be discussed paragraph 
by paragraph, chapter by chapter, 
title by title, section by section, or 
groups of paragraphs by groups of 
paragraphs. 

If there are no amendments or, in 
case of amendment after the perti- 
nent committees have already pre- 
sented their reports and opinions 
within the period of five days (ex 
tendable for another five days), the 
proposed law is ready to be pre- 
sented to the full house for a vote. 

Except for the cases expressly 
mentioned in the constitution as re- 
quiring a special “quorum” and a 
special majority, determinations by 
the Chamber of Deputies are made 
by majority vote, the presence of the 
majority of their members being the 
required quorum. The voting may 
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be “symbolic”, “nominal” or “‘sec- 
ret”. According to the constitution 
(Articles 43, 45 §2, 66, VIII, 213) and 
to the Chamber’s internal regulation 
(Articles 129, sole § and IV) the sex 
ret vote is required in elections, in 
cases of authorization for crirainal 
prosecution of a deputy, judgment 
of the accounts of the President ol 
the Republic, suspension of parlia 
mentary immunities of deputies and 
loss of a deputy’s mandate, as well 
as in cases in which the presiding 
Board (MESA), ex officio or as pei 
request of any deputy, may consider 
the proposition an important one, 
and where this voting procedure is 
demanded by one third of the depu 
ties. 

The amendments are classified and 
voted upon in two groups; those 
with a favorable report and opinion 
by the committees, and those with 
contrary report and opinion. Alte: 
the amendments have been voted, 
the proposed law is voted upon as a 
whole, except if the full house de 
cides that the amendments are to be 
voted one by one, or that the bill is 
to be voted by title, chapter, section, 
groups of paragraphs or by para 
graphs. 

Requests may also be submitted to 
the chairman of the Chamber {on 
“Destaque” (separation) so that cet 
tain amendments are voted separate 
ly at the end. 

When the bill is rejected, it is con 
sidered defeated and it will be tabled. 
If approved, it is sent to the drafting 
committee together with the amend 
ments which have been accepted. 
The drafting committee prepares the 
final draft according to what was de 
cided, and, if necessary, it may pre 
sent drafting amendments. A_ few 
bills, such as the ones containing the 
budget, fixing the armed forces, mod 
ifying the Chamber’s internal regula 
tions (Regimento Interno), or deal 
ing with matters relating to the in 
ternal economy of the Chamber, 
rendering the accounts or changing 
certain codes for which special com- 
mittees have been created, are not 
sent to the drafting committee but 
are returned to the special commit- 


tees concerned. After approval of the 


final draft, the bill goes to the Senate 
for revision. 

rhis is the normal procedure of a 
bill in the Chamber of Deputies. 
The system, however, permits excep 
tions arising from the regime of uw 
gency which will be considered here 
atter, as well as other exceptions to 
legislative procedure with regard to 
the budget and to laws granting spe 
cial credits, which, due to their pan 
ticularities, do not fall within the 
scope of this study. 

Regime of urgency. In case ol a 
regime of urgency, certain regulatory 
formalities are dispensed with in or- 
der that proposals which must be put 
into effect immediately may be con 
sidered without delay and without 
interruption until a final decision 
is reached. The adoption of the re 
gime of urgency does not dispense 
either with the necessity olf a quorum 
or of distribution of the proposals in 
pamphlet form. The request lor ur 
gency is not subject to discussion but 
only to vote, and may be presented 
to the presiding Board (MESA) by 
a committee competent to report on 
the merit of the proposition, by a 
leader of a party (political party), 
by the author of the proposition plus 
fifty deputies, or by seventy-five dep 
uties. 

Where the urgency is granted, dis- 
cussion of the bill starts in the next 
following session. The bill is placed 
first on the agenda for discussion. 
The report by the competent com 
The 


chairman of the Chamber, however, 


mittee may be verbal or written. 


may grant a time limit of lorty-eight 
hours for consideration and report 
ing by all committees. This time hav 
ing elapsed, the bill will be placed fon 
discussion with or without the re 
port. Where amendments are offered 
to the bill, they will be published 
within twenty-four hours and voted 


upon immediately alter, with the 
verbal opinion of the committees. 
The time for final drafting is only 
twenty-four hours, but the chairman 
of the 


grant an extension of this time of 


Chamber of Deputies may 
from four to eight days when the bill 
is a long one or it is a code. Also, 
when codifications or projects which 


Department of Legislation 

























































require long study are involved, the 
full house may, upon a proposal by 
the presiding officers, extend the pe- 
riod of forty-eight hours assigned to 
the committee to render their report. 

Legislative Procedure in the Sen- 
ate. In the Senate, the course of the 
proposed laws is in essence the same 
as that adopted by the Chamber. 
There are, however, some points of 
difference, the most important of 
which may be summarized as fol- 
lows: (1) In order to be considered, 
proposed laws presented by any sen- 
ator must be supported by at least 
five other senators, except those bills 
which (a) authorize the Govern- 
ment to declare war or make peace; 
(b) grant or deny authorization for 
foreign armed forces to cross or be 
stationed on Brazilian territory; (c) 
decide definitely on treaties and con- 
ventions with foreign states; (d) de- 
clare a state of siege in one or more 
points of the national territory; (e) 
approve or suspend a state of siege 
decreed by the President of the Re- 
public during the recess of Congress. 
(2) In the first discussion the Senate 
initially considers the bill and after- 
wards the amendments. In the sec- 
ond discussion, on the contrary, the 
amendments are voted upon first and 
the bill last. (3) Under the regime of 
urgency, wherever the proposition 
involves matters of public policy or a 
public calamity, the full senate starts 
to deliberate right after the conces- 
sion of urgency, even if doing so 
requires the interruption of any 
speech, discussion or voting, what- 
ever the phase of the work at hand. 
In other cases, according to the im- 
portance and urgency recognized, the 
proposition shall be submitted for 
discussion in the same session, right 
after the agenda or it will be given 
first place on the agenda of the fol- 
lowing ordinary session. (4) The con- 
cession of urgency does not exclude 
the necessity of a report by the prop- 
er committees, which, however, will 
be produced verbally within two 
hours, when the proposition is to be 
discussed in the same session, and in 
writing, without necessity of publica- 
tion in other cases. 
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Effective Date of the Law 


After the law is sanctioned or pro- 
mulgated, in the manner described 
above, it must be published in the 
Official Gazette (Diario Oficial da 
Unido). This is an essential formal- 
ity, without which no law can be- 
come effective. 


Except where provision is made 
to the contrary, the law becomes ef- 
fective in Brazilian territory forty- 
five days after it has been officially 
published, but its application in a 
foreign state, when admitted, will 
start only three months after the 
date of said publication. 

If, before the law becomes effec- 


Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Trust and Lease-Back 


® Use of a trust and lease-back to 
split income with children or other 
members of the family has finally 
received Tax Court approval. Albert 
T. Felix, 21 T. C. No. 90 (1954). 
This marks the culmination of a 
series of decisions which began in 
1947 when the Tax Court held that 
the trust and lease-back technique 
failed to produce the desired shift- 
ing of income. A. A. Skemp, 8 T. C. 
415 (1947). 

From the very beginning, the 
problem and the issues have been 
clear-cut. The taxpayer owns prop- 
erty which he uses in his business 
or profession. He sets up a trust 
with an unrelated, independent trus- 
tee, such as a trust company or his 
lawyer. He then either gives or sells 
to the trust the property which he 
needs in his business or profession. 
It is understood, either by specific 
provision in the trust instrument or 
otherwise, that the trustee will im- 
mediately lease the property to the 
taxpayer. The trustee makes this 
lease at a rental which is unquestion- 
ably reasonable. 

Every step in this transaction is, 
in fact, bona fide and in compliance 
with state property law. The effect, 
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however, is to shift some of the high- 
er bracket taxpayer’s income over to 
the lower bracket trust (and thus to 
beneficiaries who are natural objects 
of the taxpayer’s bounty) by means 
of a rent payment which would or- 
dinarily be deductible as rent or 
some other business expense. The 
Commissioner has, understandably 
enough, contested this procedure, 
but with practically no success. 

The issue was first presented in 
the Skemp case. There, the taxpayer, 
a physician, created a twenty-year 
irrevocable trust for the benefit of 
his wife and eight minor children 
ranging in age from 9 to 21 years, 
with the local corporate trust com- 
pany as trustee. He transferred to 
the trustee the title to the building 
he had been using for his medical 
office. The trust instrument itself 
reserved to taxpayer the right to a 
lease and to approve any sale, mort- 
gage, etc., of the property by the in- 
dependent trust company. The Tax 
Court, with two judges dissenting, 
concluded that taxpayer hadn't real- 
ly parted with a present interest in 
the property, so that there was no 
gift in trust. Consequently, there 
was no real rent payment which 


tive, republication of its text is made 
for purposes of correction, the time 
limits above mentioned will start to 
run again from the new publication. 
If, however, the republication took 
place after the law became effective, 
the corrections are considered a new 


law. 


could be deducted by the taxpayer. 

On petition for review, the Court 
of Appeals for the Seventh Circuit 
reversed the Tax Court. The twenty- 
year irrevocable trust was real; the 
transfer of the title to the property 
complete. The trustee was legally 
required to collect rent and the tax- 
payer to pay it. The fact that the tax- 
payer himself created the situation 
which required him to pay rent and 
that the trust’s rent income went to 
his wife did not warrant a disallow- 
ance of the rent paid by him to the 
trust. Skemp v. Commissioner, 168 
F. 2d 598 (7th Cir. 1948). 

In 1949, the Tax Court was again 
faced with the same problem. The 
taxpayers, a husband and wife, were 
desirous of providing for the future 
security of their two minor children. 
They created two irrevocable trusts 
for the benefit of the children, with 
their lawyer as trustee. The taxpay- 
ers transferred to each trust a half 
interest in coal property and a rail- 
road siding which were leased back 
to them by the trustee the day after 
creation of the trust. This time the 
Commissioner claimed that the rent- 
als and royalties paid by the taxpay- 
ers to the trust were not deductible 
because they were nothing more than 
an assignment of profits from the 
business of the taxpayers to the chil- 
dren. 

The Tax Court found that the 
gift to the trust and the lease-back 
to the taxpayer-grantors constituted 
a single integrated transaction which 
resolved itself into a gift of income 
by means of rent payments. The 
Court took note of the Seventh Cir- 
cuit’s Skemp decision but specifi- 
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Tax Notes 


cally refrained from following it, 
with six judges dissenting. Helen C. 
Brown, 12 T. C. 1095 (1949). 
This case was appealed to the 
Court of Appeals for the Third Cir- 
cuit, which also reversed, just as the 
Seventh Circuit had in the Skemp 
case. The Third Circuit found that 
the irrevocable trusts were valid and 
the conveyances to the trusts com- 
plete. The lease-backs were made at 
rentals. The fact that 
these transactions were prearranged 


reasonable 


was held not to he significant. The 
controlling factor was that a new, 
independent owner of the proper- 
ties, the trustee, required the tax- 
payer to pay rents and royalties for 
continued use and possession of the 
properties. The Seventh Circuit’s de- 
cision in Skemp was cited with ap- 
proval. Brown v. Commissioner, 180 
F. 2d 926 (3d Cir. 1950). One cir- 
cuit court judge dissented in the 
Brown case but his reason for up 
holding the Tax Court was pro- 
cedural rather than substantive in 
nature. 

The latest development in the 
trust lease-back picture came with 
the Tax Court’s decision in the 
Felix case in February, 1954. Here, 
the factual situation varied some- 
what from the Skemp and Brown 
cases in that the trustee was given 
money to purchase certain mining 
equipment from the taxpayer-grant- 
or of the trust instead of receiving 
the property as a direct gift. 

The Commissioner disallowed the 
taxpayer’s rent deductions for the 
same reason he had advanced in the 
Brown case, namely, that the entire 
transaction was merely an assign- 
ment of part of the taxpayer's busi- 
ness income to the trust beneficiaries. 
He also added a claim that the trus- 
tee, a public trust company, was not 
really independent because it bought 


® In the 


only the property suggested by the 
taxpayer, that no business purpose 
was served by the entire transaction, 
etc. 

Tax Court inter- 
preted the facts along the lines sug- 


This time the 


gested by the circuit courts in the 
Skemp and Brown cases. It found 
a valid trust, sale and lease and, spe- 
cifically adopting the view expressed 
by the appellate courts, held, with 
four dissents, that the rent payments 
were deductible as ordinary and nec- 
essary business expenses. 

Judge Raum in 
opinion said: “It is inconceivable 


the dissenting 


to me that Congress ever intended 
to permit deductions of the type ap- 
proved herein, notwithstanding the 
elaborate effort to cast them in the 
form of business expenses, a mere 
device without economic reality or 
substance regardless of whether the 
transactions may or may not proper- 
ly be described as ‘bona fide’.” 

The dissent in the Felix case high- 
lights the problem 
through the seven-year court history 
of the trust lease-back arrangement. 
A taxpayer knowingly undertakes a 
series of transactions, each one of 
which is valid in itself. The net ef- 
fect of the whole series is to shift 
income from a high to a low bracket 
Should the tax conse- 
quences be based on the net effect 


which runs 


taxpayer. 


or on giving weight to each of the 
valid steps? (Cf. Chamberlin v. 
Commissioner, 207 F. 2d 462 (6th 
Cir. 1953), certiorari denied, March 
8, 1954.) The same problem has 
arisen in various areas of the tax law 
without any uniform results. In the 
trust lease-back situation, the present 
trend is clearly away from the net 
effect test, although it is still possible 
for other circuit court decisions to 
tip the scale in the net effect direc- 
tion at some future time. 


A CORRECTION 





To benefit from the prevailing 
view as represented by the Felix case, 
taxpayers who contemplate using 
the trust lease-back arrangement 
should remember these points: 

1. The trust should be clear and 
irrevocable (although there seems 
to be no reason why it cannot be 
limited to a specific number of years 
as long as it meets the requirements 
of the Clifford rule). 

2. The trustee should be truly in- 
dependent, such as public corporate 
trustee or an unrelated lawyer. 

3. The gift or sale of property to 
the trust should be complete and 
without any strings attached. 

4. The rent charged to the grant- 
or should be able to meet the most 
critical standards of resasonableness. 

The Tax Court in a memorandum 
decision has upheld a gift and lease- 
back where the gift was made direct- 
ly to the grantor’s children without 
interposition of a trust. A. N. Mce- 
Quown, 12 T.C.M. 654 (1953). (See 
Tax Note, “Splitting Family Income 
Without a Partnership” in AMERI- 
CAN BAR ASSOCIATION JOURNAL, Oc- 
1953.) 
would seem to be in a stronger factu- 
al position when he makes use of an 
independent trustee. The Commis- 
sioner will find it fairly difficult to 
prove that a corporate trustee or 


tober, However, a grantor 


lawyer is not really independent (al- 
though that will not prevent him 
from claiming lack of independence 
as he did in the Felix case). On the 
other hand, parental control over 
children is sufficiently common to 
require a good deal of explaining 
away, although the taxpayer-parents 
were successful in the McQuown 
case. 


Contributed by Committee member 
Leon Gold 


“Summary of Program” for the forthcoming 
Annual Meeting, published on page 571 in our July is- 
sue, we stated that Charles P. Henderson, member of 
the Commission on Intergovernmental Relations, would 


address a luncheon meeting of the Mineral Law Section. 
This is incorrect. Mr. Henderson will address the Mu- 


nicipal Law Section at a breakfast meeting in the Black- 


stone Hotel on Monday, August 15. 
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® During February the Conference 
received a special request trom the 
American Bar Com- 
mittee on Judicial Selection, Tenure 


Association’s 


and Compensation to help explore 


and develop widespread support 
among the Bar for the proposals of 
the Segal Commission looking 
toward raising judicial and congres- 
sional salaries. The senior bar 
committee expressed gratification at 
the help received. 

In past years, as well as this year, 
organization has co-operated 
with the 


Finance Law in developing debates 


our 
Conference on Personal 
on various subjects in the small loan 
field, at our Annual Meetings. Mem- 
bers of various lending institutions 
connected with the Conference on 
Personal Finance Law have come to 
know our organization and officers 
during a period of several years. One 
of these lending institutions, Bene- 
ficial Loan Corporation, has donated 
$7,500, for the purpose of establish- 
ing a permanent research unit for 
the Junior Bar Conference in the 
American Bar Center. 

We have enjoyed very cordial rela- 
tions with the American Law Stu- 
dent Association, particularly with 
its Executive Director, James Spiro. 
We have attempted to continue the 
program of local co-operation, and 
have sought especially to relate the 
work of committees of the two organ- 
izations which operate in similar 
fields, including membership, place- 
ment, practice development and 
minor courts. 

By far the most sustained and ex 
tensive co-operative project which 
has been developed this year has 
been our work with the Association's 


Standing Committee on Member- 
ship. 
The five state leaders from the 


standpoint of total applications sub 
mitted to date are as follows: 
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Florida 84 
Pennsylvania 82 
California 78 
Texas 54 
Louisiana 50 


The JBC Membership Committee 
has participated in the development 
of a lapel pin reading, “Ask Me 
About ABA Membership”. These 
have been distributed to 
ship workers in all states. 


member- 


General Survey of the Conference 


Without any question, the primary 
emphasis in the activity of the Con- 
ference during the past year has been 
placed on membership. On June 30, 
5,000 new applications had been re 
ceived. 

We have printed and distribu- 
ted more than 20,000 copies of a red, 
white and blue JBC “Fact Bro- 
chure”, explaining various advan- 
tages of membership; we have set up 
and maintained membership booths 
at regional meetings; we have estab- 
lished quotas for each of the differ- 
ent states for the calendar year 1954, 


and are using many different meth- 
ods for urging the states to reach or 
exceed their quotas; we have dis- 
tributed letters and extra copies of 
the Young Lawyer to thousands of 
nonmembers in connection with re- 
gional meetings; and we are contem- 
plating a “Law Students’ Member- 
ship Month”, perhaps in September, 
when we can reach those newly ad- 
mitted to the Bar and urge them to 
become members. 


Election Procedures Are Studied 


Your editor observed that one of 
the most important problems facing 
the Council at the Mid-Winter Meet- 
ing was that of election procedures. 
At our request Morgan P. Ames, of 
Stamford, Council member from the 
2nd Circuit and Chairman of a Spe- 
cial Committee to consider the prob- 
lem reports as follows: 

One of the important questions 
to come before the Annual Meeting 
of the Conference in Chicago in 
August will be the matter of the 
Conference’s procedures for the nom 
ination and election of members of 
the Executive Council. A Special Ex- 
ecutive Council Committee  ap- 
pointed by Chairman C. Baxter 
Jones, Jr., at the Atlanta meeting 
of the Executive Council on March 
7, 1954, will present a report. This 





follows: 


For Councilman 


from the 


For Councilman 
from the 
Sixth Circuit, 





Chairman Jones Announces the Filing of Nominating Petitions 


# On June 16, 1954, Chairman C. Baxter Jones announced that nomi- 
nating petitions have been received for the offices of Chairman, Vice 
Chairman and Secretary of the Conference and for the positions of 
Councilmen for the Fourth and Sixth Circuits. Petitions were filed as 


For Chairman, Stanley B. Balbach, Urbana, Illinois 

For Vice Chairman, Robert G. Storey, Jr., Dallas, Texas 

For Secretary, K. Douglas Mann, Detroit, Michigan 
Thomas G. Meeker, Washington, D. C. 


Fourth Circuit, Bert H. Early, Huntington, West Virginia 
Charles H. Levering, Baltimore, Maryland 


Harold H. Draper, Jr., Michigan 
Rosemary Scott, Grand Rapids, Michigan 
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Committee is comprised of Richard 
H. Bowerman, Stanley B. Balbach, 
Robert L. Meyer, Alvin B. Rubin, 
and Morgan P. Ames, Chairman. 
Article IV of our By-laws is en- 
titled 


“Executive Council’. Section 


 (b) provides in part: 


The 
Council 


nominating and election of 
occur at the 


same time and place, and in the same 


members shall 


manner as, the nominating and elec- 


tion of officers. 


Che 
officers is governed by Article III, 


nomination and election of 
Section 3 which provides, in brief, 
(b) that each State Chairman recom 
mends to his Council representative 
a member from his state to serve on 
the nominating committee from that 
Council District; (c) the Councilman 
designates the member of the nomi- 
nating committee; (f) nominations 
and (g) take 
place (h) by the general membership 
by written ballot. The state in which 
the annual meeting is held (and the 


are made, elections 


election is conducted) may not have 
more votes counted from among its 
members than the number of votes 
from the other state having the high- 
est number of votes. 

Thus, essentially, councilmen are 
nominated by a nominating commit- 
tee composed of one representative 
from each of the various circuits, and 
election of each councilman is by 
the general membership. The result 
is, of course, that the power to elect 
a councilman is not confined to mem- 
bers living within his own circuit. 

rhe history of this election process 
appears under the heading “Election 
Process” in Fellers, ““The Junior Bar 
Conference’, 
in Rocky Mountain 
Vol. 25, No. 3 
states in part: 


which found 
Law Review, 


(April, 1953). He 


may be 


It was agreed among its early par- 
ticipants that, if the Conference was to 
survive and do its most effective job, 
there could be no place for “politics” 
in the usual sense of the word. It was 
not possible for members who gather 
once a year from all parts of the coun 
try to know personally the qualifica- 
tions of various candidates for office. 
Some groups had to screen the pros- 


The 


pointments to the nominating commit 


pects. high caliber of the ap- 
tee and the satisfactory performance 


by those selected may explain the 
tolerance of the members for the ad 
mittedly undemocratic method of se- 
lection. 

No continuing political control by 
any individual or group of individuals 
is manifest in the history of the Con 
ference. It is “managed” by a relative 
ly small number who are in power. For 
the most part the “inner circle” has 
been 


representative of the younger 


members of the Bar from all sections 


of the country and all walks and stages 
of the profession. 

Fifteen years after the Conference 
was established, a special committee 
of its executive council appointed to 
consider various matters of policy, 
organization and administration, re 
ported as follows 

The procedure for the nomination 
and election of officers and councilmen 
is not sufficiently democratic and is 
not designed to advise the electorate 
of potential candidates sufficiently in 
advance of the annual meeting for the 
electorate to form its opinion with 
respect to candidates. The Conference 
is fortunate that, despite these defi 
ciencies, the caliber of its officers has 
always been of the highest. That fact, 
is not sufficient reason why 


should be per 


however, 
a deficient 
petuated. 


system 


Two factors appear to have contrib- 
uted to the recent dissatisfaction ex- 
pressed by the spec ial Conference com 
mittee. The primary factor is an ap 
parently genuine feeling on the part 
of a number of young lawyers that the 
procedure was not sufhciently demo 
cratic in that it afforded no opportun 
ity tor 


the general membership to 


participate directly in the selection 
of those who were to have the main 
burden of naming Conference leaders. 
Concededly, the procedure warranted 
improvement, but it was not clear 
that there was a better means of meet- 


ing the peculiar situation. 


At the Atlanta meeting in March, 
1954, Frank E. Horka, Information 
Director of the Conference, re-ex- 
pressed the thought that the pro- 
cedure for the nomination and elec- 
tion of councilmen is not sufficiently 
that 


the present procedure does not, as it 


democratic and, furthermore, 


should, stimulate the interest of state 
and local groups in the Conference 
is said, is 


and its activities; nor, it 


Our Younger Lawyers 






















































the present procedure conducive to 
the optimum co-operation between 
the councilman of a particular cir- 
cuit and the leaders of the state and 
local Junior Bar organizations with- 
in his circuit. 

Thus, specifically, it has been rec- 
ommended that the _ by-laws’ be 
amended to provide that the council- 
man for each circuit should be elect- 
ed not by the membership of the 
entire national organization, but 
rather directly by the [BC members 
from his own circuit. 

The Special Committee which is 
to report on the proposed amend- 
ment to the By-laws respecting elec- 
tion of councilmen will work in co- 
operation with Donn Gregory, Chair- 
man of the By-laws Committee, and 
Lofton Tatum, Chairman of the Ac- 
tivities Committee. 

On May 4 and 5 Chairman C. Bax- 
ter Jones, Jr., attended the Annual 
Meeting of the Louisiana Bar As- 
sociation at Biloxi, Mississippi. 
Chairman Jones spoke to the Louisi- 
ana Junior Bar on “The Junior Bar 

Its Benefit to the 


Law”. 


Profession of 
Meetings of the Louisiana 
Junior Bar were presided over by 
Ben C. Bennett, Jr., JBC State Chair- 
man for Louisiana. 

On June 3 Chairman Jones spoke 
to the Iowa Junior Bar during the 
Annual Meeting of the Iowa Bar As- 
sociation at Des Moines, lowa. Dur- 
ing the same meeting, John Baylor, 
Council Representative from the 
Eighth Circuit held a meeting of the 
State Chairmen in his area. Leaving 
Des 
with the Annual Meeting Committee 


Moines, Chairman Jones met 
and with many of the personnel at 
American Bar Association headquar- 
ters to make plans for the Annual 
Meeting in Chicago. 

On June 10 and 11 
Jones attended the Annual Meeting 


Chairman 


of the Georgia Bar Association in 
While at the 
meeting he appeared at the Younger 


Savannah, Georgia. 
Lawyers Section and assisted in the 
setting up of a membership booth 
and the solicitation of memberships 
for the Conference. 
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Paul B. DeWitt - Editor-in-Charge 





® An opportunity to learn about the 
new Internal Revenue Code from a 
panel of experts was made available 
at the Institute on the New Internal 
Revenue Code, conducted by the 
Southwestern Legal Foundation at 
Dallas on June 25 and 26, Charles O. 
Galvin, Chairman. The 
composed of members of the Advi- 


Institute, 


sory Staff of the Treasury Depart- 
ment who assisted in drafting the 
new law, representatives of the Sec- 
tion of Taxation of the American 
Bar Association, and outstanding at- 
torneys and certified public account- 
ants actively engaged in tax prac- 
tice, was organized primarily for the 
benefit of business and professional 
leaders in the Southwest. 

The participants from the Legal 
Advisory Staff of the United States 
Treasury Department were Joseph 
P. Driscoll and Leonard Silverstein. 
The American Bar Association was 
represented by the following mem- 
bers of the Section of Taxation: J. 
Paul Jackson, formerly attorney with 
the Tax Division of the Department 
of Justice; Seymour S. Mintz, mem- 
ber of the Emergency Committee on 
Internal 1954; 
Ray, Chairman of the 
Estate and Gift 


Revenue Code of 
George E. 
Tax Com- 
Shelton, Jr., 
member of the Council of the Sec- 


tion of 


Federal 
mittee; Thomas O. 
Taxation; Thomas N. Tar- 
leau, Chairman of the Section of 
Taxation; and Iverson Walker. Oth- 
er participants were Whitfield J. 
Collins, formerly attorney in the of- 
fice of the Chief Counsel of the In- 
ternal Revenue Service; Charles O. 
Galvin, associate professor at the 
School of Law of Southern Method- 
Dallas, Texas; W. 
Boone Goode, President of the Dal- 
las Chapter of the Texas Society of 
Certified Public Accountants; John 
W. Riehm, associate professor at the 


ist University, 


School of Law of Southern Method- 
ist University, Dallas; Truxton L. 


Shaw, associate professor at the 
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Administration 
of Southern Methodist University, 
Dallas; and Sylvan Tobolowsky, for- 
merly acting head of the Opinions 
Section of the Office of the General 
Counsel of the United States Trea- 
sury Department. 


School of Business 


®" At the annual meeting of The 
Copyright Society of U.S.A., held 
on May 18, 1954, at New York Uni- 
versity Law Center, Samuel W. Tan- 
nenbaum President. 
The other officers elected were Louis 
E. Swarts and Joseph A. McDonald, 
Vice Presidents; Theodore R. Kup- 
ferman, Secretary; Charles B. Seton, 
Assistant Secretary, Paul J. Sherman, 
lreasurer; Theodore R. Jackson, As- 
sistant Treasurer, and the following 
Trustees: Professor Ralph S. Brown, 
Jr. (Yale); Professor Walter ]. De- 
renberg (New York University); Pro- 


was re-elected 


fessor Benjamin Kaplan (Harvard); 
Professor Harry G. Henn (Cornell); 
Sydney M. Kays; Horace S. Manges; 
Robert P. Myers; Cedric W. Porter; 
Wilma P. Stine; 
Philip Wittenberg; James P. Woben- 
smith; Sidney W. Wattenberg. 


Louis C. Smith; 


The Society is the organization 
which publishes The Copyright Bib- 
liographical Bulletin which is de- 
voted exclusively to the most recent 
domestic and foreign decisions, legis- 
lation and news relating to copy- 
right. 


® The Virginia State Bar Associa- 
tion and The Virginia Society of 
Public Accountants in co-operation 
with the Law School, the McIntire 
School of Business Administration 
and the Extension Division of The 
University of Virginia, held their 
Sixth Annual Conference on Federal 
Taxation from June 23 to June 26 
at the University of Virginia Law 
School, Charlottesville, Virginia. The 
conference the 


was devoted to 


changes in federal tax law proposed 
Revenue Revision Bill of 
1954. Mortimer M. Caplin, Professor 


by the 


of Law at the University of Virginia 
Law School, acted as Chairman and 
was also a lecturer. Other lecturers 
were Charles C. Abbott, Professor of 
Business Economics at the Univer- 
sity of Virginia, Forrest W. Brown, 
Jr. C.P.A. (Virginia); John D. Carr, 
Chairman of the Committee on Tax- 
ation of the Virginia State Bar Asso- 
Cc. R.. Dale, C.P.A. (Vir- 
ginia); Adrian W. Dewind, member 


ciation; 


of the Tax Advisory Group of the 
Institute; Herbert 
C.P.A. (Virginia); 
Benjamin Harrow, Professor of Law 
at St. John’s University School of 
Law, Brooklyn, New York; Wallace 
M. Jensen, Vice Chairman, Commit- 
Federal 
American 


American Law 


E. Gouldman, 


tee on Taxation of the 
Institute of Accountants; 
Charles L. Kaufman, member of the 
Committee on Taxation of the Vir- 
ginia State Bar Association; James 
P. Ould, Jr. C.P.A. (Virginia); E. 
Grady Paul, member of the Bar (Vir- 
ginia), formerly with the Internal 
Revenue Service; Lipman Redman, 
co-author of “Procedure Before the 
Bureau of Internal Revenue”; John 
S. Rennolds, Instructor in Taxation 
at the Evening School of Business 
Administration of the University of 
Richmond; F. D. G. Ribble, Dean 
and Professor of Law at University 
of Virginia Law School; Jackson 
Scovel, C.P.A. 
Surrey, Professor of Law at Harvard 
University Bolon B. 
Turner, Judge of the Tax Court of 
the United States; Elbert Parr Tut- 
tle, General Counsel of the Treas- 


(Virginia); Stanley S. 


Law School; 


ury Department, Washington, D. C.; 
William H. Westphal, C.P.A. (Vir- 
ginia, North Carolina and Georgia); 
Ralph P. Yount, C.P.A. 
and District of Columbia) ; William 


(Virginia 


L. Zimmer, III, member of the Com- 
mittee on Taxation of the Virginia 


State Bar Association. 


ee es 
® The Committee on Lectures and 
Institutes of the Houston Bar Asso- 
ciation sponsored a Tort Institute 
jointly with the University of Hous- 
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School. Dean William L. 
Prosser, Dean of the Law School of 
the University of California, was fea- 


ton Law 





tured at the one-day institute on 
“New Developments in the Law of 
Torts”. Dean Page Keeton, of the 
University of Texas Law School, dis 
cussed ‘Slipping and Falling Cases” 
Dean A. A. White, of the College of 
Law of the University of Houston, 
considered the problem of “Contri- 
bution and Indemnity Among Tort 
Feasors” and the final address was 
delivered by Fred Parks, of the Hous- 
ton Bar, on “Some Practical Aspects 
of Recent Developments in Evidence 
ind Procedure”. 


* At the Annual Meeting of the 
Cleveland Bar Association in May, 
|. Hall Kellogg was installed as 
President. Eugene H. Freedheim 
was elected Vice President and Her- 
man H. David, Treasurer for his six 
teenth Dr. Will 


Durant addressed the annual meet- 


consecutive term. 
ing on the subject of ‘Marriage in 
Transition”. 


® The University of Michigan Law 
School sponsored an institute on 
“Communications Media—Legal and 
Policy Problems”. The institute con- 
sidered problems of interest to busi- 
nessmen and lawyers working in the 
publishing, motion picture, radio 
and television industries. Topics 
discussed were “The People’s Right 
To Know”, “The of the 
Press and Judicial Contempt”, “Ofh- 


Freedom 


cial Controls versus Self-Regulation 
of Communications Media”, “A New 
Look at the 
Problems of the Federal Communi- 


Administrative Law 


cations Commission”, ‘“Re-examina- 
Mobile 
Communications”, 


tion of Problems of and 
Point-to-Point 
“Reappraisal of the Federal Com- 
munications Commission’s Policies 
Regarding Issuance of Broadcast Li- 
censes”, and “The Economic Prob- 


lems of Television Broadcasting”. 





® The Toledo Bar Association has 
exhibited in store windows displays 


informing the public of laws “that 
every The 
posters in the displays touch such 


citizen should know”. 


subjects as: “How are your invest- 
ments for estate purposes?” “Have 
you made your will?” and “Don't 
buy property blindfolded” 


® The Public Relations Committee 
of The Florida Bar has published 
a “Handbook for Jurors”, 
the various 
The Handbook 
follows the chronological order of a 


which is 
to be distributed to 


courts of the state. 


trial from the questioning of the 
jurors to the summation. The Hand- 
book 
Judicial 


the 
the 


has been approved by 


Council of Florida, 
Circuit Judges Conference, and the 


County Judges Association. 


. 


® The Advanced Professional Edu- 


Bar Activities 

































cation Committee of the Missouri 
Bar Association recently published 
a list of topics and speakers for meet- 
ings. The Committee, of which Mar- 
lin M. Volz, of the Kansas City Uni- 
versity School of Law is Chairman, 
compiled the list, which is subdivid- 
ed into various topics with speakers 
listed under each general heading. 
The talks are designed to last ap- 
proximately fifty minutes and are to 
be presented before local Missouri 


bar associations. 


® The Akron Bar 
cently sponsored an institute for le- 


Association re- 


gal secretaries and office workers. It 
was designed to acquaint office per- 
sonnel with the problems that face 
both the employer and the employee, 
with especial emphasis on the prac- 
tices and procedures pertaining to 
the legal profession and a legal office. 





See 
tiga 5 





Attending the annual meeting of the Louisiana State Bar Association in 
Biloxi last May were four members of the American Bar Association's House 
of Delegates. Shown (left to right) are John D. Randall, of Cedar Rapids, lowa, 
nominee for Chairman of the House of Delegates, LeDoux R. Provosty, of 
Alexandria, Louisiana, member of the Board of Governors for the Fifth Circuit, 
President William J. Jameson, and Cuthbert S. Baldwin, of New Orleans, State 
Delegate for Louisiana in the House of Delegates. 
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Activities of Sections 
and Committees 


SECTION OF 
CRIMINAL LAW 


® At last the Section’s support of 
federal anti-crime legislation, which 
it undertook at the time of the Ke- 
fauver investigations, seems to be 
bearing fruit. Several such bills have 
recently been the subject of hearings 
before congressional committees, 
some have already passed one house, 
and the prospects for enactment of 
several are reasonably bright. 

Supporting testimony has been of- 
fered in behalf of the Section, pursu- 
ant to authority conferred by the 
House of Delegates at the 1951 An- 
nual Meeting and the 1954 Midyear 
Meeting on the following bills: 

H. R. 6899, providing for the 
granting of immunity to witnesses 
before congressional committees and 
federal courts and grand _ juries 
(hearings before House Judiciary 
Subcommittee, in which Attorney 
General Brownell also appeared to 
press for prompt and favorable ac- 
tion); 

H. R. 7118, punishing the use of 
interstate commerce in connection 
with conspiracies to violate certain 
state laws relating to “organized 
crime offenses” (heard by House Ju- 
diciary Subcommittee; this measure, 
of sweeping effect, is given a very 
good chance of enactment, at least 
in the House, during the balance 
of the present session); 

H. R. 7311, reviving the original 
proposal of the Department of Jus- 
tice to control the use of interstate 
communications facilities in connec- 
tion with bookmaking activities by 
means of a regulatory pattern im- 
posed and administered through the 
FCC (hearings before a subcommit- 
tee of the Senate Interstate Commit- 


tee; conflict between the Justice De- 
partment and the FCC appears as 
bitter as ever and may defeat action, 
but a bill is also pending before the 
House Interstate Committee and 
there is some possibility, in view of 
Administration support, of favorable 
action in one House or the other) ; 

H. R. 7404, conferring a right of 
appeal from motions suppressing evi- 
dence upon the government, under 
the Criminal Appeals Act (this bill, 
noncontroversial and highly useful 
in closing a loophole in the present 
law, has already passed the House 
and will very likely clear the Senate 
in the near future); 

H. R. 7975, expanding the Lottery 
Act to include other kinds of gamb- 
ling enterprises and activities (the 
support of the Section was given on 
the basis of a formal endorsement of 
S. 1624, 82d Congress, which made 
identical changes in the Lottery Act; 
heard by House Judiciary Subcom- 
mittee and might be favorably re- 
ported, although it has aroused some 
opposition); 

H. R. 9456, improving the inade- 
quate definitions in the Slot Machine 
Act of 1951 (this new bill incorpo- 
rates changes which were endorsed 
by the Association as part of S. 1624, 
82d Congress; provisions of the latter 
were formally brought to the atten- 
tion of both the Senate and House 
Interstate Committees, while admin- 
istration bills (S. 3190 and H. R. 
9079), aimed only at improving ad- 
ministrative features of the Slot Ma- 
chine Act, were under consideration; 
in both Houses, prompt considera- 
tion, probably favorable, is likely). 

The Section’s program for the 
forthcoming Chicago meetings is 
well under way. Highlights will in- 
clude a session on Juvenile De- 
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linquency (conducted by Luther 
Youngdahl with Chiet Justice War- 
ren presiding), a lecture-demonstra- 
tion of scientific techniques for 
surveillance and detection, to be fol- 
lowed by a panel discussion of the 
constitutional issues involved, and a 
“workshop session” on trial tech- 
niques, consisting of an actual court- 
room episode involving proof of 
mental competency. Reports will be 
made on the American Bar Associa- 
tion and American Law _ Institute 
study projects, which are now under 
way, to bring Section members up to 
date on these important undertak- 
ings in the field. 


SECTION OF 
ADMINISTRATIVE LAW 


" The membership of the Section 
is being circularized for the purpose 
of obtaining indications of interest 
in and willingness to serve on com- 
mittees of the Section. This process 
has been followed in previous years 
but it is felt that the Section Chair- 
man, to be elected at the 1954 meet- 
ing, will be in a position to make an 
informed selection, if up-to-date in- 
dications of preference for committee 
work are made available to him. 
Members of the Section who have 
not done so, are asked to complete 
the questionnaire and return it to 
the Secretary promptly. 

The Manual for Chairmen of Sec- 
tion Committees has been com- 
pleted. It is the work of vice chair- 
man Robert W. Benjamin and in- 
corporates suggestions received from 
the membership of the Section. It is 
designed to answer in advance the 
questions which come up as to the 
jurisdiction of the Section, its com- 
mittees, how the committees are 
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organized and function, and how to 
proceed with the work of the Section 
which is in the hands of the particu- 
lar committee. It provides as back- 
ground a sketch of the organization 
and operation of the Association and 
also a sketch of the organization, 
operation and field of interest of the 
Section. The completion of this un 
dertaking is a long step forward and 
should prove a great help to the 
work of the Section. 


SECTION OF 

INSURANCE LAW 

® The 
takes an interesting and educational 
part in the activities of the Ameri 
Bat 
\t the Southern Regional Meet- 
ing, held in March at Atlanta, three 
papers were given: “Compensability 


Section of Insurance Law 


can Association. 


of Recreational Accidents’, by Ed 
ward C. Starkey, of Detroit, Michi 
Mar- 
ion Rushton, of Montgomery, Ala 
bama; and “Effect of Tariff Provi- 
sions on Air Carrier Liability’, by 
Charles A. Moye, Jr., of Atlanta, 
Georgia. 

At the Pacific Northwest Regional 
Meeting, held in Portland, Oregon, 
the the Sec- 
tion of Judicial Administration spon 


gan; “Hidden Coverages’, by 


Insurance Section and 


sored a one-day trial tactics pro 
gram. George E. Beechwood, Chair- 
man of the Section of Insurance 
Law, together with Judge Arthur F. 
Lederle, Chairman of the Section of 
Judicial Administration, presided. 
The program was unique in that it 
had a practicing lawyer and a judge 
speak on the same subject matter, 
following an exchange of their re- 
spective papers. This trial tactics 
program included the following fea- 
tures: “The Pleadings’, by Robert 
F. Maguire and Judge Charles W. 
Redding, of Portland; ‘Pre-trial 
Preparation”, by Earle N. Genz- 
berger, of Butte, Montana, and John 
E. Murray, of Chehalis, Washing- 
ton; “Presentation of Evidence at 
the Trial’, by A. L. Merrill, of 
Pocatello, Idaho, and Judge William 
G. East, of Eugene, Oregon; “Argu- 


ments to the Jury’, by Tracy E. 
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USE OF A GOOD INCOME TAX COMPUTING AID WILL: 
Eliminate mathematical errors 
Increase efficiency in tax planning 

THE FEDERAL INCOME TAX CALCULATOR 


is the only Tax Calculator with both separate and joint tables 
is complete, compact, efficient, simple and durable 
is the generally accepted standard income tax calculator 


The price is nominal. One copy $2.00, two—$3.50, three—$5.25. See it before you order 
Miniature working model sample free on request—no obligation 


PARAMOUNT PUBLISHING COMPANY, INC. 


Publishers of The Federal Income Tax Calculator 


Charlotte, N. C. 








Griffin, of Seattle, Washington, and 
Meakim, 
Seattle; “Appellate Briefs’, by Ar- 
thur San 


Judge Roger Jf. also of 


B. Dunne, of Francisco, 
and Judge Douglas L. Edmonds, of 
the Supreme Court of California, 
San Francisco; and “Appellate Argu 
ments’, by Morgan Anglim, of Reno, 
Nevada, and Judge Hall S. Lusk, of 
the Supreme Court of Oregon, Sa 
lem. 

At the Annual Meeting in Chi- 
cago the guest speakers at the Sec- 
tion’s meeting at the Palmer House 
on August 16 will be Leonard W. 
Hall, Chairman of the Republican 
National Comittee, and Stephen A. 
Mitchell, Chairman of the 
National 
speaker will be allotted equal time. 


Demo- 


cratic Committee. Each 


Immediately following these ad- 


dresses, there will be 
“Medical 


Discs’”’, 


a panel on 
Aspects of Herniated 


which will include the fol- 


lowing participants: Judge Elmer J. 
Moderator, 


Schnackenberg, Augus- 


tine J. Bowe, attorney for plaintiff, 


and Joseph H. Hinshaw, attorney 


for defendant, with Eric Oldberg, 
M.D., and Edward L. Compere, 
M.D., as medical experts. B. M. 


Anderson will give a talk on “Extra- 
territoriality”, Richard W. 
Galiher, of Washington, D. C., and 
Payne Karr, of Seattle, will talk on 


while 


aviation. Wyatt Jacobs, of Chicago, 
will reconstruct an automobile acci- 
dent by expert testimony. The Direc- 
tor of Insurance for the State of IIli- 
nois will talk on “Regulation of 
John 


Automobile Insurance Law”. 


M. Aherne, of New York, will speak 
on the “ICC Carrier and the Act of 
God Defense”. I. V. Brunstrom, of 
Paul M. Roca, of 
Phoenix, Arizona, will bring the 


Chicago, and 


members up to date on the question 
“When Did 
Die?’’, with respect to life insurance. 


of taxes and Ulysses 


Theodore Fraizer_ will 


“The 
tion” in 


annotate 
\pplicant’s Misrepresenta- 

Health Insurance. J. M. 
Gillen, of General Motors, will speak 
about that company’s benefit plans. 
What is to 
Valued Policy Statute and the Stand- 
ard Fire Insurance Policy” will be 
stated by T. M. Galphin, Jr., of 
Louisville, Kentucky; James B. Tid- 
man, of Glens Falls, New York, will 


give “Statutory 


be known about “The 


Provisions Regard- 
ing Rights of Labor and Material- 
men against Sureties on Contract 
Bonds”. Judge H. A. Middleton, of 
the Supreme Court of Ohio, together 
with Wayne Stichter, will conduct 
the Pre-trial in con- 
nection with “Preparing the Wit- 
Wilbert McInerney, of 
Washington, D. C. Dire Ex- 
amination”, by Pat H. Eager, Jr., of 
Jackson, Mississippi “How To Con- 
duct Direct Examination’, by 


Tactics Panel 


ness”, by 
“Voir 


Paul 
J. McGough, Minneapolis, Minne- 
sota, and “What To Ask in Cross Ex- 
amination”, by Lester P. Dodd, of 
Detroit, Michigan, will be the other 
highlights of this meeting. 

The Section will give its annual 
dinner on Tuesday night with un- 
entertainment, and 
dancing. 


usual music 
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Life Insurance Investments 


Life Insurance Investments 


(Continued from page 679) 


endangered the economic success of 
the project would have been for it to 
have failed in its duties to those for 
whose benefit its funds were held. 
Having successfully established its 
right of management, it was in a 
position to proceed, under self-con- 
trolled conditions permitting of tri- 
al and error, in the exercise of its 
best judgment to reconcile apparent- 
ly conflicting interests and properly 
to discharge its duties and obliga- 
tions toward its policyholders, ten- 
ants, and the public generally. Cer- 
tainly, racial prejudice on Metropol. 
itan’s part was in no way involved. 

Control of rents and earnings.— 
Another controversy respecting Stuy- 
vesant Town has had to do with 
rentals. The contract under which 
the project was built made provision 
in conformity with the Redevelop- 
ment Companies Law for a cumula 
tive annual return of 6 per cent on 
the investment in the project. This 
was to provide for interest, amortiza- 
tion, depreciation, and dividends. 
Phe contract expressly obligated 
the Board of Estimate of the city to 
approve rentals affording the pre- 
scribed The 
completed in 1949, and in accord- 
ance with the contract apartments 


return. project was 


were originally let at rentals aver- 
aging $17 per room per month. 
After a year’s operation it became 
abundantly clear that the $17 rental 
would provide substantially _ less 
than 6 per cent on the investment. 
Following encouraging discussions 
with city officials, an application was 
filed under date of December 30, 
1950, proposing an amendment of 
the contract to provide for a new 
average rental of $21 per month per 
room. The application was referred 
to the city comptroller. For eight 
months, while the deficit in the re- 
quired 6 per cent earnings continued 
to grow, the comptroller and_ his 
staff studied the figures and finally 
‘substantially 


reported them to be 
correct.” Nevertheless, after a public 
hearing, dominantly political in at- 
mosphere, the application was de- 
nied. 
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On January 11, 1952, another ap- 
plication was filed in strict conform- 
ity with the contract asking approval 
of a maximum average basic rental 
per room per month of $24.87, the 
amount necessary to provide the re- 
quired 6 per cent return. Again there 
was delay as the deficit mounted, but 
finally the city comptroller reported 
on May 2, 1952, that the petitioner’s 
figures were correct, and there was 
no evidence to the contrary. Again 
the public hearings were political in 
atmosphere. During the hearings 
petitioners offered to agree, if the 
application were granted at once, 
not to charge the full increase for a 
period of four years but to keep the 
average rent increases to the then 
present tenants at $2.55 per room 
per month for three years and $3.00 
for the fourth year. Finally, the 
Board of Estimate on May 19, 1952, 
refused to comply with the contract 
and rejected the application. 

On the same day the owner ini 
tiated proceedings under Article 78 
of the New York Civil Practice Act 
to review and annul the action of the 
Board of Estimate.25 The court 
promptly granted the petition but 
held the petitioners to the offer to 
limit for four years the full impact 
of the increase. On appeal by the 
city to the Appellate Division, the 
decision of the court below was 
unanimously affirmed.2® The new 
rentals were put into effect for the 
following rental period without dis- 
cord, and the case is now before the 
Court of Appeals at the instance of 
the city.?" 

The contention of the city was 
that the statute and the contract 
must be construed to vest the Board 
of Estimate with discretion to fix 
rentals, and therefore earnings, in 
accordance with an implied standard 
applicable to middle-income hous- 
ing. The position of the petitioners 
was that the expressed standards of 
the statute and contract must be fol- 
lowed and that there was no room 
to imply a different standard. 

It is important to note that, since 
any increase in the maximum rental 
necessary to produce the 6 per cent 
return provided for by the statute 








and the contract had first to be ap- 
proved by an elective body such as 
the Board of Estimate, responsive to 
political pressure, costly delay was 
The first family had 
moved into Stuyvesant Town Au- 
gust 1, 1947; the last apartment had 
been completed and rented in June, 


inevitable. 


1949. It had quickly become appar- 
ent that the initial rentals would be 
insufficient, and the deficit in the 
required earnings was mounting at 
the rate of approximately a quarter 
of a million dollars each month o1 
three million dollars a year. Yet, 
through the exercise of political 
pressure and despite the very prompt 
action by the courts when finally the 
matter reached their attention, the 
effective date of any rental increase 
was delayed until the fall of 1952, 
when the accumulated deficiency 
was in the neighborhood of thirteen 
million dollars, and significantly the 
increase then effected was still not 
sufficient to provide the contem- 
plated return, so that the deficiency 
continued to accumulate. It is re- 
markable that, despite this situation 
respecting Stuyvesant Town, because 
of better earnings on other projects, 
Metropolitan’s over-all earnings on 
its total investment in housing are 
satisfactory. 

It has been suggested that, in o1 
der to encourage others to utilize 
the provisions of the Redevelopment 
Companies Law and similar statutes 
in other states, the earnings limita- 
tion should be raised, but in the 
light of Metropolitan’s experience 
a more helpful change would be 
simply to make the statutory and 
contractual provisions respecting 
earnings and rentals self-executing, 
so that compliance would not de- 
pend on any politically constituted 
body taking the politically unpopu- 
lar step of increasing rent maxima 
Regrettably, 
legal obligation and considerations 
of good faith cannot always be relied 
upon to prevail over political ex- 


pursuant to contract. 


pediency. 

25. Stuyvesant Town v. Impellitteri, 202 Misc 
661, 114 N.Y.S. 2d 639 (Sup. Ct. N.Y. Co 1952) 

26. Stuyvesant Town v. Impellitteri, 281 App 
Div. 672, 117 N.Y.S. 2d 686 (Ist Dept 1952) 

27. Unanimously affirmed, without opinion, Feb 
ruary 25, 1954. 
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Il. OTHER INCOME PRODUC. 


ING REAL PROPERTY 


Although some European insur- 
ance companies have had important 
direct investments in real estate 
other than housing for over a cen- 
tury,” the first state to permit such 
investments in this country was Vir- 
ginia in 1942. Since then some forty 
states, including New York in 1946,?% 
have adopted enabling legislation 
on the subject. The authority found 
in the domiciliary enabling statute 
must be accompanied by an absence 
of any legal prohibition in the law 
of the state of the situs of the prop- 
erty. 

Typical transactions.—The _ prop- 
erty acquired may be improved 
property or property to be im- 
proved. In New York it may be ac- 
quired in fee or under a long-term 
lease.8° It may be operated by the 
investing insurance company or its 
agent, or it may be leased to a single 
tenant which may use it in its busi- 
ness or sublet it to others. The most 
usual transaction involves fee ac- 
quisition by the investing insurance 
company and a leaseback to the 
seller on terms providing for the 
payment by the tenant of all costs, 
including taxes, and a net rental 
sufficient to amortize the investment 
and provide for a fair rate of return 
during the initial term. The initial 
term is generally from twenty-one to 
twenty-five years and must be less 
than thirty years if risk is to be 
avoided of the transaction being 
treated as a nontaxable exchange 
preventing the seller-lessee from re- 
alizing on the sale any loss usable 
as a current deduction.*! Tenant op- 
tions to renew for periods totaling 
from 30 to 60 years at substantially 
lower net rentals are common. 

As in the case of mortgages, single- 
purpose properties are less desirable 
for this type of transaction than are 
multiple-purpose properties. Unless 
the tenant has a high credit stand- 
ing, the conservative approach is to 
acquire only properties which will 
be likely to have a ready market for 
resale or for renting to others in the 
event the original tenant defaults. 
This consideration might for in- 
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stance discourage the acquisition of 
a particular factory. For New York 
companies an additional reason for 
not favoring factories is that the 
New York Insurance Department by 
regulation®? disallows as an invest 
ment expenditures for manufactur- 
ing machinery, even though the ma 
chinery is in the nature of fixtures 
constituting a part of the realty. 

Safety of principal and adequacy 
of yield in this type of investment 
are grounded in the earning value 
of the property which in a particular 
case may rest upon the high credit 
standing of the tenant and its abil- 
ity to pay the agreed rental or in the 
property’s ready rentability at ade- 
quate rentals. The latter type usual- 
ly consists of a well-located office 
building, to be occupied on terms 
favorable to the landlord by numer 
ous subtenants of good credit. The 
credit of the investor’s immediate 
tenant in such a case may not be as 
important as its skill in operating 
such a building. The former type, 
resting as it does so largely on the 
credit of a single tenant, has been de- 
scribed as a method of corporate 
financing.3* 

The tenant's position.—Certainly 
the sale and leaseback technique en- 
ables a corporation to its greater 
profit to use more of its capital in 
its direct business operations rather 
than in real estate. It is thereby en- 


abled to increase its working capital 
without debt financing and without 
substantially impairing, except for a 
possible footnote, its balance-sheet 
picture as a basis for future debt 
financing. To the extent that the de- 
ductible rent exceeds what the de- 
ductible interest and depreciation 
would have been had the property 
been owned, the technique repre- 
sents a tax advantage. The deducti- 
bility of the full rental may be put in 
question by the presence of any op 
tion in the tenant to repurchase the 
property at substantially less than its 
value, for there a part of the rental 
might be treated as payments on ac 
count of the repurchase. For this 
reason an option in the tenant to re- 
purchase for a nominal amount at 
the termination of the lease may be 
a distinct disadvantage to the tenant 
as well as to the investor. The re- 
jectable-offer provision pursuant to 


28. Parry, Journal of Land and Public Utility 
Economics, Vol. XVI (No. 3, August, 1940) 

29. N.Y. Insurance Law § 81(7}(h), L. 1946, 
c. 509 

30. Rep. Atty. Gen. 195 (N.Y. 1947 
cussion of leasehold acquisitions, see Rodgers, 
Leasehold Acquisitions by Life Insurance Com 
panies as Investments for the Production of In 
come, X Association of Life Insurance Counsel 
Proceedings 1949-51, 193, 325 Insurance Law Jour- 
nal 111 (February, 1950) 

31. U.S. Treas. Reg. 118 §39, 112(b)(1)-1; 
Century Electric Co. v. C.1.R., 192 F. 2d 155 (8th 
Cir. 1951) cert. denied 342 U.S. 954 (1952) 

32. N.Y. Insurance Dept, Regulation 28 

33. Cary ‘Corporate Financing through the Sale 
and lLeaseback of Property: Business, Tax, and 
Policy Considerations,"" 62 Harv. L. Rev. 1 (1948). 
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which after the lapse of specified pe- 
riod the tenant may offer to repur- 
chase the property at a determinable 
price not less than the investor's un- 
amortized investment, with the stip- 
ulation that if the offer is rejected 
the tenant may terminate the lease, 
is not subject to the same objection.** 

Another which some- 
times arises is whether a sale-lease- 
back transaction may violate the pro- 


question 


visions of a negative-pledge clause to 
which the lessee may be a party. Such 
provisions, if simply prohibiting or 
restricting the creation of express 
liens and encumbrances on property 
of the lessee corporation, would not 
be violated by the normal leaseback 
transaction, which certainly is not 
the equivalent of a mortgage. How- 
ever, the growth of sale-leaseback 
transactions has been accompanied 
by a tendency on the part of lenders 
specifically to prohibit the borrow- 
ing corporations from selling and 
leasing back their properties except 
on conditions acceptable to the lend- 
ers. 

The investor's position —The at- 
tractiveness to the investing insur- 
ance company of this kind of invest- 
ment lies in the somewhat greater 
return afforded, without much great- 
er risk if careful selection is had. It 
is true that trustees of a tenant in 
reorganization may be entitled to 
disafirm the lease, with the result 
that the investor in addition to re- 
possession of the property would be 
limited to proof of damages in re- 
organization not in excess of three 
years’ rental (or one year’s rental in 


bankruptcy). However, if the prop- 
erty were essential or even economi- 
cally desirable to the continuance of 
the business, the trustees would seek 
to retain the properties and continue 
to make rental payments though en- 
joying a moratorium in debt service. 
The presence of effective lease pro- 
visions such as one making the initia- 
tion of reorganization or bankruptcy 
proceedings an optional event of de- 
fault may be helpful, but greater 
protection is afforded by the selec- 
tion of key properties. 

Lease provisions.—This is not to 
say that the provisions of documents 
involved in a sale leaseback—the con- 
tract of sale and the form of lease— 
are not important. Since the lease 
will govern the relations between the 
parties as to the property involved 
for perhaps sixty years, its provisions 
should be right in substance and free 
from ambiguities. The object of the 
investing insurance company as land- 
lord is to negotiate and draft a lease 
which will be truly a net lease in 
that it will assure the investor of the 
contemplated net income from the 
property as safe from impairment by 
contingencies as foresight and lan- 
guage can make it. General language 
has an innate indefiniteness, and 
those seeking a construction favor- 
able to themselves with the full bene- 
fit of hindsight and rules of inter- 
pretation, such as the rule requiring 
construction against the drafting 
party, are resourceful in argument. 
For these reasons broad general lan- 
guage cannot always be relied upon 
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to reflect the real bargain of the 


parties. 


Some Considerations 

in Drawing the Leases 

It is not enough to say that during 
the term of the lease all burdens in- 
cident to the leased property in re- 
spect to operation, taxation, insur- 
ance, maintenance, and compliance 
with applicable laws shall be borne 
by the tenant without right of dim- 
inution of rent. What of unforeseen 
taxes or special levies of new types? 
How would a gross receipts tax upon 
rent as such be treated? How deter- 
mine from time to time full insur- 
able value? By whom should losses 
be adjusted? Should not there be dif- 
ferent provisions as to minor and 
major losses? What rules should gov- 
ern the application of the insurance 
proceeds? Should maintenance in- 
clude necessary replacements? How 
should the burden of a new and un- 
anticipated law expressly placing up- 
on the landlord a costly duty, say, 
for example, the elimination of 
smoke, be treated? What rights have 
the respective parties as regards al- 
terations? Should each minor altera- 
tion require the consent of the land- 
lord? If not, how distinguish between 
minor and major alterations? Should 
the tenant be permitted to connect 
the improvements on the leased 
premises with improvements on 
property not owned by the landlord? 
If so, what safeguards should be pro- 
vided to assure the self-sufficiency 
of the leased building in case of sev- 
erance? Should the lease contain a 
covenant of quiet enjoyment, or 
should the tenant, as former owner 
of the property, assume all risks of 
possible title defects? Has the tenant 
an obligation to reconstruct in the 
event of damage or total destruc- 
tion from an uninsurable casualty? 
Should there be abatement of rent 
during the period of reconstruction? 
Under what conditions, such as de- 
posit in trust of full costs, should the 
tenant be permitted to demolish and 
reconstruct, if the building should 





34. For a discussion of the tax aspects of sale- 
leaseback transactions see Research Institute of 
America, Federal Tax Coordinator 1952, Vol. 2, 
paragraph F-1506. 1, page 12,506. 
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vecome obsolete? In the event of con 
lemnation during the initial term, 
hould not any award be first ap 
lied to the landlord’s unamortized 
nvestment? Should not the proceeds 
f any partial condemnation in ex- 
ess of the amount required for res- 
ration be applied to the reduction 
if the landlord’s investment? If so 
there not be an 
That 


lear answers to all such questions 


should 


ipplied, 
quitable reduction in rent? 
should be found in the lease is the 
reason the lease forms are generally 
long. 

Assignment of tenant's interest. 
Because of a favorable purchase price 
in the acquisition of the fee, the de 
velopment of a very favorable sub- 
tenant rent roll, or other factors, the 
rental under the net lease may bear 
such a relation to the earning power 
of the property as to give a very sub- 
stantial value to the tenant’s inter- 
est in the net lease. Later, under the 
lower applicable rentals during re- 
newal terms, values will tend to per- 
sist or even in some cases to increase. 
Tenants naturally seek to realize on 


Prophecy, Realism 

and the Supreme Court 
(Continued from page 683) 
vance of the “justiciability” doctrines 
to our problem. For concrete séts of 
facts will frequently suggest their 
own just resolution to men of sub 
cultural _back- 
In their handling, there is 


stantially common 
ground. 
certainly less need—and probably less 
play—for broad theories, political or 
otherwise, than where more abstract 
questions are to be decided; narrow 
agreement on the outcome of a spe- 
cific case nearly always comes much 
than concurrence in 


more easily 


broadly stated policy. A stiffened re- 
quirement!? of “justiciable contro- 
versy”—that dispute be on a detailed 
ind specific set of facts presented by 
parties actually involved—will not 
ensure frequent agreement among 
members of the Court, but it might 
help to reduce the number of occa- 
sions when Justices feel compelled 


to speak apart from the Court. 
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these values by subjecting their in- 
terests to leasehold mortgages or by 
outright assignment for value. In 
this connection the landlord-investor 
may protect itself by express pro 
visions requiring its consent to any 
such mortgage or assignment. In the 
type of transaction in which great re 
liance is had upon the credit of the 
original tenant, any consent to as 
signment would naturally involve re- 
taining the obligation of the original 
tenant. In a noncredit type of trans 
action it may be appropriate even to 
agree that consent to assignment will 
not be unreasonably withheld during 
renewal terms and that the obliga- 
tion of the assignee may be substi 
tuted for that of the original tenant. 
Consent to leasehold mortgages 
would normally expressly enable the 


mortgagee to perform all the duties 


To secure this result, it will often 
be necessary also that the factual 

ve be narrowly treated. The line of 
cases in recent years dealing with 
racial segregation in education may 


be an instance where the Court’s 


unanimity was facilitated by such 
an approach. The decisions moved in 
comparatively small steps from the 
necessity of providing a Negro with 
a law school within his own state, 
through the issues of the equality 
of a separate law school within Texas 
and of the equality of treatment ac- 
corded a Negro within the University 
of Oklahoma graduate school, to the 
current cases regarding the public 
schools. At each of these stages, the 
decision was unanimously taken, but 
it may well be doubted whether such 
a consensus could have been achieved 
were the over-all broad question to 
have been resolved in the first case. 
This narrowing of treatment to the 
things 


specific facts is one of the 


which can be brought into fuller 


of the tenant and thus preserve the 
value of its security. It is not unusual 
to provide that if the lease is termi- 
nated because of an event of default 
such as the insolvency of the tenant, 
which the mortgagee cannot cure, a 
new lease on the same terms will be 
granted to the mortgagee on condi- 
tions fully protective of the interests 
of the landlord-investor. 

Over the last decade, sale and lease- 
back 
significant position in the investment 
field. 1952 such 


investments by American life com- 


transactions have attained a 


As «of the end of 


panies are reported to have amount- 
ed to $985,000,000.%5 Barring unfav- 
orable tax developments, they may 
be expected to continue as an estab- 
lished means of financing. 





35. Institute of Life Insurance, 1953 Life Insur 
ance Fact Book (New York 1953), page 73 


operation—in ‘“‘justiciable” cases— 
by a heightened institutional aware- 
But without 


the specificity of the concrete case, 


ness within the Court. 
without a real “justiciable contro- 
versy” before the Court, such aware 
ness has no common denominator 
toward which to operate and thus 
cannot alone achieve the result. 
These basic doctrines requiring a 
“justiciable case”, “standing to sue” 
and narrow treatment of constitu- 
tional issues have long been recog- 
nized in the tradition and decisions 
To be sure, 


they have not been unaffected by the 


of the Supreme Court. 


developments on the Court with 


17. Neither this statement nor the general dis- 
ussion of the justiciability doctrines in the text 
s intended to suggest agreement with all the 
specific ramifications which have developed under 
those doctrines or that ‘'stiffening’’ should neces- 
sarily involve merely heightened demand for the 
same elements which have heretofore been re- 
quired. The purpose of the discussion is to sug- 
jest that this area might deserve further explora 
tion and development, with an eye toward both 
trengthening and improvement 
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which we are concerned. A focus on 
the political aspect of the Court 
might be expected to relegate re- 
straints on expression of individual 
ideas to comparative obscurity. And, 


Migratory Divorce 


(Continued from puge 675) 

to confine the scope of the doctrine 
announced in the case. If the de 
fendant has appeared and_ partici 
pated in the suit for divorce, he can 
not thereafter collaterally attack the 
resultant decree in the courts of a 


sister state. Thus the Sherrer and 


Coe cases went no further than to 
pronounce the concept that the de- 
fendant (and, of course, the plain- 
tiff) is the only party bound by the 
prior litigation in the foreign court. 

In view of this hesitancy on the 
part of the Supreme Court to an- 


nounce a more comprehensive doc- 


as already noted, discussion of a gen 
eral theory does not require—and 
may be hampered by—a specific fac 
tual context. 

Yet for the very reason that these 
restraints are somewhat removed 
from the immediate political arena, 
they contain the seed of possible 
“institutional controls”. Justices who 
disagree completely on politics may 
appreciate in common the need for 
preserving the institutional integrity 
of the Court'* and may settle on this 
means, among others. Recognition 
that long-run public acceptance of 
the Court’s authority may depend 
upon such an approach should con- 
tribute to common agreement upon 
enforcement of limiting doctrines. 
And such agreement today might 
well sustain the faith that one’s suc- 
cessors will similarly bind themselves. 

Obviously the question of whether 
these specific doctrines would serve 
best is only of secondary significance. 
It should be clear, also, that no doc- 
trines, or any other “controls”, can 
of themselves bring about greate1 
unity in the Court—particularly 
since they can only be invoked by the 
very individuals they would serve to 
Such 


kind, can be effective only after more 


restrain. “controls”, of any 


nearly constant concern over institu- 


trine, the lawyer may well be justi- 
fiably confused; he has found few 
of his most pertinent questions an- 
swered. To those questions which 
have been answered, the reply has 
been incomplete. Perhaps one of 
the most important questions which 
has arisen out of the Sherrer and Coe 
decisions is this: In view of the re- 
strictive scope with which the Court 
has burdened the Sherrer and Coe 
cases, will the finding of domicile 
made by the Florida or Nevada court 
bind only the parties who were be 
fore the court, or will it be extended 
so as to bind others? This has been 


partially answered by Johnson vy. 


Muelberger.*” 
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tional problems has begun. But then 
they can serve to focus that drive. 
They can help inform the Bar of the 
process under way. Successful expe 
rience with them can reintorce the 
original determination to proceed in 
the given direction. And, perhaps 
most important, they can provide 
the common channel to common 
ends which individuals of otherwise 
strongly divergent views may agree 
upon. 

The work of the Court will inevi 
tably arouse sharp differences. No 
amount of dialectic will ever again 
be able to obscure the fact that these 
differences frequently stem from dil 
ferent political theories. Neverthe- 
less, agreement on certain institu- 
tional goals, expressed in a pattern 
of operating principles and controls, 
could help to cut down the frequency 
of separate opinions and to reduce 
the “ring” of “personal charge and 
countercharge”, “predilection” and 
“passion”. Such a pattern could in 
turn aid in the further development 
of that “institutional awareness and 
pride” which is essential to maintain 
and heighten the public prestige of 
our supreme tribunal. 


18. This may conceivably have been the situa 


tion—as to a specific problem—in the school 
segregation cases 
The tull faith and credit clause 


the 
Union shall give uniform effect to 


provides that every state in 
the decree of her sister states. Under 
the Sherrer doctrine, which is predi 
cated upon the full faith and credit 
clause and the concept of res judi- 
cata, a divorce decree rendered by 
the court before which each of the 
parties appears and _ participates, 
must be recognized, regardless of the 
absence of bona fide domicile. This 
applies only to the plaintiff and de- 
fendant, neither being permitted to 
attack the decree in the courts of a 
sister state. But what is the effect ol 


an attack by a third party challenger? 
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Will the full faith and credit clause 
render ineffectual his collateral ques- 
tioning of the foreign decree? In 
other words, is the law of the state 
which granted the divorce to govern 
the standing of the potential chal- 
lenger, or is the law of the state in 
which the decree is attacked to con- 
irol the standing of the third party?*! 

\ case, decided in 1951, Johnson v. 
Vuelberger,? has defined the law 
in this respect. In that case, the hus- 
band had a daughter by his first wife; 
the wife died. The father married 
igiin and subsequently his second 
Florida, the 
father in that proceeding entering 


wife divorced him in 
a general appearance.** The father 
then married a third time. The ac- 
tion in this case was between the 
daughter, plaintiff, and the father’s 
third wife, the defendant. The father 
had died, willing all his property to 
his daughter; the daughter, as sole 
legatee under the will, was trying 
to prevent her deceased father’s third 
her widow's 
The 


daughter’s strategy was to collaterally 


wife from claiming 


statutory share of the estate. 
attack the decree that divorced her 
father from his second wife, this on 
the ground of lack of jurisdiction of 
the Florida court through noncom- 
pliance on the part of the second 
wife with the ninety-day residence 
requirement. The effect of such col- 
lateral attack, if allowed, would be 
to invalidate the Florida divorce and 
thus render the subsequent mar- 
riage to the third wife void. The 
third wife would have no legal right 
to claim a widow’s share of the estate. 
lhe New York Court of Appeals, ar- 
guing that the plaintiff daughter 
as not, according to New York Law, 
in privity with her father, allowed 
the attack.4* But the Supreme Court 
it the United States reversed the de 
sion, holding, in effect, that the 
Florida law was controlling. Since 
the Florida law would bar the plain- 
iff daughter’s collateral attack, the 
New York court could not, without 
lenying full faith and credit to the 
Florida decree, allow the plaintiff to 
vrosecute her attack in the courts of 
New York. The result, then, of this 
ecision is that the law of the state 


that grants the decree governs the 


right of collateral attack in the 
courts of sister states. 

This case extends the doctrine 
of the Sherrer rule. Certain classes 


of third parties may not now chal 
lenge foreign divorce decrees which 
could not be attacked by the parties 
whose rights have already been con- 
clusively adjudicated in the foreign 
court. The Supreme Court, it must 
be admitted, has indicated only to a 
very limited extent that category 
of “third persons” who are barred 
from collaterally attacking a foreign 
divorce decree. The Court has gone 
no further 
ing the 

spouses, plaintiff and defendant, who 


from attack- 
both 


than to bar 


foreign decree the 
participated in obtaining the de- 
cree,® third parties such as second 
spouses,°® and the children of the 
dissolved marriage.** The question 
as to whether third persons other 
than those mentioned may collater- 
ally attack 


mains conjectural. In 


the foreign decree re- 
any event, 
the divorced couple, by looking to 
law of the whose courts 


the state 


rendered the divorce, may now re- 
sonably forecast the result of a third 
party challenger’s attack on the de- 
cree—thus the divorced parties may 
feel comparatively sure that their 
marital obligations which had _pre- 
viously existed one to the other may 
not be re-established. Further, they 
need not live in dread of an up 
heaval which would render nugatory 
their new marriages and illegitimate 
the children born of new marriages. 

Whatever view the _ individual 
adopts, whether in favor of recogni- 
tion or nonrecognition of migratory 
is obvious that the 


divorce, it two 


views are virtually irreconcilable, 
neither giving way to the other. The 
court 1s confronted on the one side 
by arguments as to the predominat 
ing interest of the state of true do- 
micile and the accompanying soci- 
ological interest in discouraging easy 
divorces. In contradistinction to the 
latter, there is the predominant in 
certainty in the 


terest in favor of 


matter of marriage, legitimacy ol 


children and divorce. 


At the present time the trend in 
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the Supreme Court is definitely in 
favor of liberalization and a greate1 
degree of certainty in the field of 
migratory divorce. One may reason- 
ably predict that the Court is not 
likely to retreat to a more conserva- 
tive position, one which would im- 
pede the certainty which has already 
been achieved by the decisions of 
Sherrer v. Sherrer and Johnson v. 
Muelberger. If anything, the Sherre» 
and Johnson cases will be extended, 
greater effect being given to the full 
faith and credit clause in the matter 
of additional recognition of migra- 
tory divorce. 


31. It is obvious thot if it is the law of the 
granting state which is to govern, the decree 
could not likely be attacked, since a finding of 


domicile has already been made and, in the 


absence of fraud, such finding would probably 
be honored 
32. See note 29, supra 


33. Under the doctrine of the Sherrer case, by 
his general appearance in the Florida court, the 
husband thus barred from collaterally 
attacking the decree at any later time 

34. In re Johnson 301 N.Y 
2d 44 (1950) 

35. Sherrer v 


himself 
s Estate 


13, 92 N.E 
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Sherrer and Coe v 


36. Cook v. Cook, 342 U. S. 126, 72 S. Ct. 157 
96 L. ed. 94 (1951 
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